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SMALL  BUSINESS  CONCERNS  WITH  THE  SEC- 
TION 800  PANEL  RECOMMENDATIONS  ON  DE- 
PARTMENT OF  DEFENSE  UISITION  REFORM 


TUESDAY,  JUNE  22,  1993 

House  of  Representatives, 
Subcommittee  on  Procurement, 

Taxation,  and  Tourism, 
Committee  on  Small  Business, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2359-A,  Rayburn  House  Office  Building,  Hon.  James  H.  Bilbray 
(chairman  of  the  subcommittee)  presiding. 

Chairman  Bilbray.  The  subcommittee  will  come  to  order. 

Today,  the  subcommittee  embarks  on  what  many  perceive  as  the 
most  ambitious  and  far-reaching  effort  to  date  to  reform  and 
streamline  the  way  the  Department  of  Defense  does  business. 
Today,  we  begin  this  subcommittee's  responsibility  to  scrutinize  the 
proposals  put  forth  by  the  Department  of  Defense  Advisory  Panel 
on  Streamlining  and  Codifying  Acquisition  Law,  commonly  known 
as  the  Section  800  Report. 

This  is  an  effort  that  has  taken  on  the  resources  of  not  only  this 
committee  but  also  the  Committee  on  Armed  Services  and  the 
Committee  on  Government  Operations.  I  am  well  aware  of  Chair- 
man Conyers  current  proposal  H.R.  2238  and  it  is  my  understand- 
ing that  Chairman  Dellums  hopes  to  sometime  this  summer  begin 
his  own  set  of  hearings  on  the  Section  800  report. 

In  a  speech  which  I  gave  earlier  this  year  before  the  U.S.  Cham- 
ber of  Commerce's  Section  800  Conference,  I  expressed  my  subcom- 
mittee's commitment  to  not  only  a  careful  study  of  the  effect  that 
these  proposals  would  have  on  small  business  participation  in  DOD 
procurement  but  also  my  concern  at  that  time  regarding  a  number 
of  the  proposals  that  the  subcommittee  and  staff  had  already 
become  aware  of.  There  is  no  doubt  that  the  DOD  acquisition 
system  is  overburdened,  often  antiquated,  overtly  regulatory  and 
extremely  unfriendly  to  small  business  participation. 

If  DOD  is  to  operate  effectively  and  efficiently  in  a  time  of 
budget  cutting  and  reach  an  efficient  level  of  streamlining  it  must 
progress  carefully  without  forgetting  our  Government's  responsibil- 
ities to  assist  and  promote  small  businesses.  We  must  also  remem- 
ber, that  this  is  merely  the  first  step  to  what  must  be  our  ultimate 
responsibility,  the  eventual  reform  and  coordination  of  this  Govern- 
ment's total  procurement  system. 

(1) 


There  is  no  question  that  much  of  this  report  includes  long- 
needed  technical  changes  and  updating  of  long  outdated  require- 
ments. However,  some  of  the  core  recommendations  of  this  report 
strike  at  the  heart  of  small  business  opportunities  and  require- 
ments that  DOD  insure  small  business  participation. 

Of  particular  concern  to  me  have  been  proposals  that  will  affect 
contract  formation,  specifically  proposals  to  increase  the  small 
business  purchase  threshold  and  to  institute  commercial  practices 
in  DOD  procurement.  These  are  particularly  sensitive  to  the  small 
business  community  as  they  form  the  core  of  protection  and  oppor- 
tunity that  small  businesses  receive.  It  is  clear  to  this  subcommit- 
tee, that  any  dramatic  increases  in  the  small  purchase  threshold 
must  be  preceded  by  implementation  of  electronic  reporting  re- 
quirements, such  as  an  Electronic  Data  Interchange  (EDI)  system 
similar  to  the  current  GATEC  system  being  used  by  the  Air  Force 
at  Wright  Patterson  Air  Force  Base. 

In  the  area  of  commercial  practices,  few  will  disagree  that  DOD 
must  switch  to  commercial  purchasing  practices  in  order  to  be  able 
to  take  advantage  of  off-the-shelf  products.  In  addition,  this  reform 
would  terminate  the  overburdening  requirement  that  DOD's  cur- 
rent highly  technical  and  noncommercial  requirements  place  on 
businesses  and  prevent  many  from  even  approaching  contracting 
opportunities.  However,  I  am  very  concerned  that  the  report's  rec- 
ommendations to  exempt  DOD  from  various  socio-economic  re- 
quirements, such  as  small  business  and  minority  set-asides  and  the 
dubious  and  open  ended  definition  for  commercial  practices  that  is 
used,  would  have  the  opposite  effect  of  excluding  many  of  small 
businesses  and  leading  to  abuses.  This  subcommittee  supports  the 
concept,  but  not  as  currently  crafted. 

The  witnesses  today  will  also  discuss  issues  involving  prompt 
payment,  the  proposed  repeal  of  buy-American  laws  and  another 
issue  of  special  interest  to  this  subcommittee,  the  lack  of  enforce- 
ment of  current  Federal  acquisition  regulations.  Let  me  assure  all 
of  you  that  all  of  these  concerns  must  be  dealt  with  if  we  are  to 
pass  a  comprehensive  and  not  unhindering  procurement  reform. 

Thank  you  for  coming  before  us  today  and  I  look  forward  to  your 
testimony. 

[Chairman  Bilbray's  statement  may  be  found  in  the  appendix.] 

TESTIMONY  OF  COLETTE  NELSON,  SMALL  BUSINESS  WORKING 
GROUP  ON  THE  SECTION  800  PANEL  REPORT 

Ms.  Nelson.  The  Small  Business  Working  Group  on  the  Section 
800  Panel  Report  was  formed  to  provide  a  forum  for  trade  and  pro- 
fessional associations  representing  small  businessess  to  speak  with 
a  united  voice  on  their  assessment  of  the  report  of  the  Department 
of  Defense  Advisory  Panel  on  Streamlining  and  Codifying  Acquisi- 
tion Law.  The  working  group  is  comprised  of  associations,  repre- 
senting manufacturing,  retailing,  distribution,  professional  and 
technical  services,  construction,  transportation  and  agriculture.  See 
Attachment  A  for  a  list  of  Working  Group  members. 

The  so-called  Section  800  Panel  was  established  by  Section  800  of 
the  FY  1991  DOD  Authorization  Act  (Public  Law  101-510).  Its  pur- 
pose was  to  review  all  laws  affecting  DOD  procurement  "with  a 


view  toward  streamlining  the  defense  acquisition  process."  During 
18  months  of  work,  the  members  of  the  Panel  worked  diligently  to 
fulfill  the  panel's  charter  and  meet  the  deadlines  established  by 
Congress.  The  panel  was  assisted  in  its  deliberations  by  staff  as- 
signed to  it  by  DOD,  and  by  private  sector  groups,  such  as  the 
Council  of  Defense  and  Aerospace  Industry  Associations  and  the 
American  Bar  Association  Section  of  Public  Contract  Law.  Being 
composed  of  private  citizens  as  well  as  Government  officials,  the 
panel's  activities  were  subject  to  the  Federal  Advisory  Committee 
Act,  which  requires  public  meetings. 

Unfortunately,  both  the  structure  of  and  the  time  constraints  on 
the  Section  800  Panel  served  to  discourage  small  business  partici- 
pation in  its  deliberations.  For  example,  there  was  not  a  single 
identifiable  small  business  representative  among  the  members  of 
the  panel.  Further,  the  organizations  representing  small  businesses 
lack  the  dedicated  association  staff  supported  by  member  compa- 
nies' employees  whose  sole  purpose  is  to  influence  the  legislative 
and  regulatory  processes  of  Government.  With  their  limited  staff 
resources  and  reliance  on  volunteers,  the  associations  representing 
small  businesses  were  not  able  to  respond  in  the  limited  time  pro- 
vided to  the  panel's  requests  for  information  and  comments.  In  any 
event,  the  principal  small  business  groups  were  not  even  included 
on  the  panel's  mailing  list  until  relatively  late  in  its  deliberative 
process. 

The  organizations  comprising  the  Small  Business  Working  Group 
advocate  efforts  to  simplify  and  streamline  the  Federal  procure- 
ment system.  We  strongly  believe,  however,  that  such  efforts  must 
focus  on  the  business  realities  of  those  in  the  private  sector,  espe- 
cially small  and  small  disadvantaged  business  concerns.  Based  on 
its  recommendations,  it  appears  that  the  Section  800  Panel  placed 
little  emphasis  on  those  factors  that  impede  small  businesses  from 
participating  in  the  Government  procurement  process. 

Working  Group  members  report  these  factors  include  difficulty 
in  identifying  market  opportunities,  obstacles  to  participation,  such 
as  prequalification  requirements,  restrictive  specifications,  untime- 
ly access  to  necessary  technical  data,  and  the  bundling  of  contract- 
ing opportunities;  payment  problems;  and  unnecessary  or  too  bur- 
densome recordkeeping  and  paperwork  requirements.  The  reports 
of  the  members  of  the  working  group  are  confirmed  by  two  studies 
conducted  during  the  last  5  years. 

"Why  Firms  Refuse  DOD  Business:  An  Analysis  of  Rationale," 
National  Contract  Management  Journal  21  (Winter),  David  V. 
Lamm. 

Lamm's  study  found  that  the  five  most  frequently  cited  problems 
among  Federal  defense  contractors  were:  Burdensome  paperwork; 
Government  bidding  methods;  inflexible  procurement  policies;  and 
more  attractive  commercial  ventures;  low  profitability. 

"Doing  Business  with  Government,"  Susan  A.  MacManus. 

MacManus'  study  found  that  the  five  most  frequently  encoun- 
tered problems  are:  Slow  payment  cycles;  bid  specifications  written 
too  narrowly  to  promote  competition;  difficulty  making  contact 
with  the  actual  user  of  the  service/product;  too  much  paperwork 
required  for  application;  and  competition  from  other  firms  pushes 
prices  too  low  for  our  firm  to  compete. 


The  panel's  failure  to  properly  balance  the  business  realities 
facing  small  businesses  with  the  convenience  of  the  Government 
buyer  is  most  obvious  in  those  recommendations  which  the  panel 
claims  would  benefit  small  business,  but  which  the  small  business, 
but  which  the  small  business  community  opposes.  These  include 
the  panel's  recommendations  for  a  simplified  acquisition  threshold 
and  for  a  change  in  the  time  from  which  the  Government  deter- 
mines a  discount  for  early  payment  objectives  of  the  small  business 
community  and  the  natural  bias  of  the  Government  procurement 
officials  that  made  up  the  majority  of  the  Section  800  Panel. 

Indeed,  the  Small  Business  Working  Group  does  not  endorse 
wholeheartedly  even  the  10  basic  objectives  that  the  panel  set  forth 
for  Government  DOD's  acquisition  system.  For  example,  objective 
no  1  states: 

"Acquisition  laws  should  identify  the  broad  policy  objectives  and 
the  fundamental  requirements  to  be  achieved.  Detailed  implement- 
ing methodology  should  be  reserved  to  the  acquisition  regulations." 

Quite  frankly,  it  has  been  the  experience  of  many  in  the  small 
business  community  that  the  activities  of  the  Defense  Acquisition 
Regulatory  (DAR)  Council  are  a  source  of  many  of  the  features  of 
the  procurement  process  that  make  it  difficult  for  small  businesses. 
Further,  the  DAR  Council  too  frequently  reflects  a  buyer  bias  —  it 
fully  implements  the  policies  with  which  it  agrees,  but  too  fre- 
quently restricts  the  operations  of  the  statutory  mandates  enacted 
by  Congress  to  protect  the  seller,  especially  small  businesses.  Years 
of  bad  experiences  provide  little  reason  to  trust  the  regulation  writ- 
ers. 

Members  of  the  Small  business  working  group  can  provide  exam- 
ples of  the  DAR  Council  delaying  or  failing  to  implement  laws  deal- 
ing with  payment,  competition,  small  disadvantaged  business  par- 
ticipation and  others.  We  do  not  believe  that  it  is  in  the  broad 
public  interest  to  delegate  such  important  elements  of  the  acquisi- 
tion system  to  a  quasi-legislative  body,  which  is  essentially  invisible 
and  accountable  only  to  other  bureaucrats.  Rather,  it  emphasizes 
the  convenience  of  the  buyer  at  the  expense  of  the  practical  busi- 
ness needs  of  the  seller. 

In  assessing  the  panel's  recommendations,  we  urge  this  commit- 
tee and  the  Congress  to  look  at  the  totality  of  their  impact.  Some  of 
the  recommendations  viewed  in  isolation  seem  to  enhance  the  ac- 
quisition system  and  perhaps  even  the  ability  of  small  businesses  to 
participate  in  that  system.  But  taken  as  a  whole,  we  believe  they 
potentially  would  undermine  the  ability  of  small  businesses  to  play 
any  more  than  a  token  role  in  the  DOD  acquisition  system.  Time 
does  not  permit  a  full  exposition  of  these  concerns. 

The  working  group  has  elected  to  focus  its  testimony  on  a  limited 
number  of  the  panel's  recommendations  that  effect  the  broad  spec- 
trum of  small  business.  Individual  members  of  the  working  group 
will  be  testifying  or  submitting  their  own  comments  on  other  rec- 
ommendations of  the  panel  to  the  extent  their  limited  resources 
allow. 

The  recommendation  of  the  Section  800  Panel  that,  perhaps, 
would  have  the  most  serious  and  direct  impact  on  small  businesses 
is  its  proposal  to  eliminate  the  current  small  purchase  threshold 
for  synopsis  in  the  Commerce  Business  Daily  be  raised  to  the  new 


simplified  acquisition  threshold.  The  panel  also  recommended  that 
the  current  small  business  reservation  be  raised  up  to  the  simpli- 
fied acquisition  threshold. 

This  is  one  of  those  issues  on  which  there  has  been  a  serious  dis- 
connect between  the  Section  800  Panel  and  the  small  business  com- 
munity. The  panel's  report  states; 

"The  panel  believes  that  adoption  of  the  $100,000  threshold  con- 
tinues the  Governments's  commitment  to  socioeconomic  —  and 
other  regulatory  —  programs,  reduces  the  barriers  to  small  and 
small  disadvantaged  business  participation  in  Government  contrac- 
tion, and  streamlines  the  defense  acquisition  system." 

In  fact,  the  small  business  community  strongly  believes  that  this 
proposal  would  foster  new  barriers  to  participation  in  the  Govern- 
ment market.  As  recently  as  May  25,  a  coalition  of  10  associations 
representing  small  and  small  disadvantaged  businesses  testified  in 
opposition  to  a  similar  proposal  in  S.  2238,  the  "Federal  Acquisition 
Improvement  Act,"  which  proposes  to  raise  the  threshold  to 
$50,000. 

One  of  the  biggest  barriers  to  small  business  participation  in  the 
Federal  market  is  access  to  timely  and  adequate  notice  of  contract- 
ing opportunities.  This  has  been  a  particular  problem  with  contract 
opportunities  under  the  small  purchase  threshold.  Such  notices  are 
not  required  to  be  published  in  the  Commerce  Business  Daily 
(CBD).  The  current  statutory  requirement  that  DOD  buying  activi- 
ties post  contracting  opportunities  between  $10,000  and  $25,000  and 
civilian  agency  buying  activities  post  contracting  opportunities  be- 
tween $5,000  and  $25,000  is  recognized  principally  in  the  breach. 
Instead,  the  Federal  Acquisition  Regulation  (FAR)  encourages  con- 
tracting officers  to  solicit  orally  offers  below  the  small  purchase 
threshold.  When  solicitations  are  made  orally,  the  FAR  states  no 
posting  requirement  is  necessary.  This  has  worked  as  a  regulatory 
repealer  of  a  statutory  protection  that  was  a  condition  of  the  small 
business  community's  acquiescence  in  the  last  increase  from 
$10,000  to  $25,000,  which  was  enacted  in  1984. 

The  Small  Business  Working  Group  believes  that  the  Section  800 
Panel's  proposed  simplified  acquisition  threshold  would  exacerbate 
the  current  problems  small  businesses  have  in  identifying  contract- 
ing opportunities.  Indeed,  it  seem  designed  for  the  convenience  of 
those  conducting  procurements  on  behalf  of  the  Government, 
rather  than  on. the  business  realities  of  those  in  the  private  sector, 
especially  small  business  concerns. 

The  working  group  believes  that  the  Government's  procurement 
procedures  must  assure  that  small  firms  have  timely  and  adequate 
notice  of  contracting  opportunities.  The  Government's  description 
of  its  needs  must  be  sufficiently  detailed  to  permit  competing  firms 
to  make  informed  business  judgments.  The  system  must  assure 
adequate  response  time  for  small  business  concerns  to  make  such 
business  judgments  and  to  submit  offers  responsive  to  the  Govern- 
ments's needs. 

This,  the  Small  Business  Working  Group  recommends  that  small 
business  have  an  opportunity  to  identifying  and  respond  in  a 
timely  manner  to  contracting  opportunities  by: 

First,  conditioning  the  establishment  of  a  simplified  acquisition 
threshold  —  or  the  raising  of  the  current  small  purchase  threshold 


—  on  implementation  and  enforcement  of  current  law  requiring 
local  buying  activities  to  make  information  comparable  to  a  CBD 
notice  available  by  positing  or  other  means; 

Second,  linking  the  establishment  of  a  simplified  acquisition 
threshold  with  a  concurrent  obligation  to  implement  a  coordinated 
Government-wide  electronic  equivalent  of  the  Commerce  Business 
Daily; 

Third,  eliminating  the  requirement  that  the  threshold  by  raised 
automatically  in  line  with  inflation; 

Fourth,  treating  any  contract  below  the  threshold  that  cannot  be 
awarded  to  a  small  business  as  being  above  the  threshold,  at  least 
until  an  electronic  CBD  equivalent  is  in  place; 

Fifth,  making  explicit  the  right  of  an  offeror,  especially  a  small 
business  concern,  to  submit  an  offer  when  simplified  procedures 
are  being  used  even  if  the  Government  buyer  has  obtained  the 
three  quotations  cited  in  the  FAR  as  meeting  the  competition  re- 
quirement; 

Sixth,  requiring  detailed  reporting  under  the  Federal  Procure- 
ment Data  System  for  any  purchase  of  $10,000  or  above  in  order  to 
assure  that  small  and  small  disadvantaged  business  participation 
in  small  purchases  can  be  accurately  measured;  and 

Seventh,  mandating  the  use  of  fast  pay  procedures  which  were 
authorized  by  the  1988  amendments  to  the  Prompt  Payment  Act. 

The  Section  800  Panel  also  recommended  a  series  of  other  simpli- 
fied procedures,  including  eliminating  from  contract  nine  statutory 
requirements  and  raising  the  threshold  of  21  others  to  $100,000. 
The  working  group  recommends  that  Congress  review  the  intent  of 
each  of  these  statutory  requirements  and  the  impact  that  changing 
them  would  have  on  small  and  small  disadvantaged  businesses.  For 
example,  many  in  the  small  business  community  oppose  raising  the 
threshold  for  the  nonmanufacturer  rule  for  noncommercial  items; 
however,  the  small  business  community  generally  supports  raising 
the  threshold  of  the  Davis-Bacon  Act.  While  many  in  the  small 
business  community  support  raising  the  Miller  Act  threshold  be- 
cause of  the  barriers  bonding  requirements  pose  to  small  business- 
es, the  issue  raises  concerns  about  whos  payment  of  small  business 
subcontractors  and  suppliers  would  be  protected  in  lieu  of  a  pay- 
ment bond. 

A  principal  recommendation  of  the  Section  800  Panel  relates  to 
changes  to  the  defense  procurement  system  to  increase  the  pur- 
chases of  commercial  items.  As  part  of  the  panel's  broad  series  of 
recommendations  in  this  area,  it  advocated  restricting  the  Govern- 
ment contracting  requirements  to  those  existing  in  the  commercial 
marketplace.  Basically,  the  panel  recommended  that  essentially 
commercial  buying  practices  are  a  necessary  compliment  to  the 
purchase  of  commercial  items. 

The  panel's  principal  argument  in  favor  of  these  changes  to  cur- 
rent DOD  contracting  requirements  is  grounded  upon  the  argu- 
ment that  a  commercial  items  vendor  should  not  be  required  to 
alter  the  firm's  accounting,  purchasing  and  contract  administration 
practices  in  order  to  be  able  to  market  to  the  Government.  It 
argued  that  contractors  of  commercial  items  cannot  reasonably  be 
expected  to  adjust  their  fundamental  practices  with  regard  to  items 


which  in  most  cases  already  have  been  manufactured  and  merely 
are  being  furnished  to  the  Government. 

The  small  business  community  long  has  supported  the  opportuni- 
ty for  small  business  concerns  to  be  able  to  market  commercial 
items  to  the  Government.  A  reliance  on  commercial  items  was  one 
of  the  identified  purposes  of  the  Competition  in  Contracting  Act  of 
1984.  Curiously,  the  panel  seems  to  put  the  blame  on  Congress  for 
failing  to  provide  sufficient  guidance  to  the  procuring  agencies.  Yet 
the  working  group  notes  that  DOD  has  been  very  slow  to  move 
away  from  detailed  design  specifications  to  various  forms  of  com- 
mercial item  descriptions.  Further,  as  the  panel  admits,  "conflict- 
ing definitions  have  been  implemented  in  regulation."  Yet,  the 
panel  recommends  that  Congress  vest  independent  authority  in 
such  agencies,  or,  indeed,  individual  contracting  officers  to  waive  a 
broad  range  of  laws  designed  to  protect  the  taxpayer  and  the 
vendor. 

The  working  group  also  notes  that  the  panel  calls  for  the  use  of 
commercial  practices  when  it  is  for  the  convenience  of  the  buyer, 
but  seems  to  conveniently  ignore  such  practices  when  they  princi- 
pally benefit  the  seller  —  e.g.,  see  discussion  of  payment  below  —  . 
Nonetheless,  the  small  business  community  has  and  does  support 
the  appropriate  use  of  commercial  practices  for  commercial  items. 
However,  the  specific  recommendations  of  the  Section  800  Panel 
raise  serious  questions. 

The  panel's  definition  takes  a  three-pronged  approach.  First,  it 
recognizes  those  products  which  actually  have  been  sold  to  the 
public  in  substantial  quantities.  Second,  it  recognizes  those  prod- 
ucts sold  to  the  Government  and  whose  sales  to  the  general  public 
"are  a  small  portion  of  total  sales  of  that  item."  Finally,  it  recog- 
nizes those  items  that  "will  be  offered  ...  to  the  general  public" 
whether  or  not  any  public  sales  actually  are  made. 

The  Small  Business  Working  Group  recognizes  that  it  is  impor- 
tant for  the  Government  to  be  able  to  acquire  leading-edge  technol- 
ogy-driven products.  Indeed,  many  such  products  are  developed  and 
sold  by  small  business  entrepreneurs.  However,  we  question  wheth- 
er a  firm  should  be  able  to  free  itself  from  a  broad  array  of  statuto- 
ry requirements  merely  on  the  basis  of  a  declaration  that  it  intends 
to  offer  a  product  to  the  general  public. 

The  definition  offered  by  the  panel  does  not  even  apply  any  time 
limitation  on  a  firm's  ability  to  fulfill  its  intent  to  sell  such  prod- 
ucts in  substantial  quantities  fail  to  meet  such  a  test  of  commercia- 
lity?  The  panel  has  left  that  question  unanswered. 

The  working  group  fears  that  a  firm  could  use  its  purported  offer 
of  a  product  to  the  general  public,  whether  or  not  there  is  a  com- 
mercial market,  as  a  means  of  avoiding  various  statutory  require- 
ments. Indeed,  such  a  firm  could  say  it  is  trying  to  build  a  commer- 
cial market  for  years  without  ever  succeeding,  while  nonetheless 
doing  a  very  brisk  and  profitable  business  with  the  Government. 

The  small  disadvantaged  business  community  also  has  advocated 
greater  use  of  a  prime  contractor's  past  performance  with  respect 
to  subcontract  goal  as  an  evaluation  factor  in  the  award  of  future 
contract  business.  In  addition,  the  small  disadvantaged  business 
community  has  urged  a  more  stringent  application  of  various  reme- 
dies, including  liquidated  damages,  for  the  failure  of  a  prime  con- 
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tractor  to  faithfully  discharge  its  subcontracting  obligations.  The 
Section  800  Panel  essentially  says  such  matters  have  no  place  at 
all  in  the  purchasing  of  commercial  items. 

The  finding  of  the  Section  800  Panel  seems  to  lack  basic  credibil- 
ity given  the  fact  that  unquestionably  commercial  firms,  such  as 
Kodak,  Xerox,  and  IBM,  have  been  operating  under  company-wide 
small  and  small  disadvantaged  business  subcontracting  plans  since 
the  late  1970's.  While  many  of  these  firms  have  found  their  small 
business  and  especially  their  small  disadvantaged  business  goals  to 
be  challenging,  it  seems  unreasonable  to  say  that  firms  taken  on 
an  overall  company  basis  cannot  make  an  effort  to  integrate  small 
businesses  and  especially  small  disadvantaged  businesses  into  their 
subcontractor  and  supplier  base. 

The  proposal  to  eliminate  subcontracting  requirements  for  com- 
mercial items  poses  an  even  more  serious  problem  for  small  and 
small  disadvantaged  businesses  when  one  takes  into  consideration 
that,  with  the  reduction  in  the  overall  procurement  work  force  in 
DOD  and  throughout  Government,  there  has  been  a  drive  to  con- 
solidate purchases  into  ever  larger  and  more  diverse  solicitations. 
It  is  not  uncommon  for  large  groups  of  services  or  numerous  items, 
not  all  of  which  are  common  or  related,  to  be  grouped  together  into 
a  single  solicitation  which  results  in  the  award  of  a  contract,  often 
with  multiyear  options  to  the  winner.  Small  businesses  rarely  can 
win  such  undigestible  large  and  diverse  solicitations.  This,  contract 
bundling,  as  it  is  referred  to  in  the  small  business  community,  ef- 
fectively eliminates  small  business  concerns  from  the  Government 
market. 

The  procuring  agencies  argue  that  contract  bundling  must  take 
place  as  a  result  of  thiir  real  need  to  reduce  the  number  of  con- 
tracts awarded  and  administered.  They  direct  small  businesses  to 
the  subcontracting  market,  noting  that  prime  contractors  are  re- 
quired to  meet  goals  for  small  and  small  disadvantaged  business 
participation. 

Now  the  Section  800  Panel  has  suggested  that  small  and  small 
disadvantaged  businesses  should  not  look  to  even  the  subcontract 
arena  if  the  prime  contractor  is  a  vendor  of  commercial  items, 
actual  or  intended.  That  is  not  much  of  a  prospect,  since  under  the 
Section  800  Panel's  proposal,  few  items  would  fail  to  meet  the  rec- 
ommended statutory  definition  of  a  commercial  item  if  the  con- 
tracting officer  chose  to  say  that  they  did. 

The  Small  Business  working  group  believes  that  the  taxpayers' 
money  that  funds  all  Government  procurements  should,  by  defini- 
tion, provide  an  opportunity  for  the  participation  of  the  small  busi- 
ness concerns  whose  owners  and  employers  are  footing  a  majority 
of  the  bill  to  make  it  all  possible. 

The  Section  800  Panel's  recommendations  regarding  easing  re- 
strictions on  international  trade  continue  the  bleak  course  being 
forecasted  for  the  small  business  community.  Increasingly,  the  for- 
eign purchasers  of  U.S.  products,  whether  commercial  purchasers 
or  Governmental  purchasers,  are  demanding  that  U.S.  vendors  in- 
crease the  portion  of  components  manufactured  in  the  foreign  pur- 
chaser's nation,  as  part  of  the  offset  agreements  accompanying  the 
sales  of  these  commercial  products  or  items  of  military  equipment. 
Such  a  trend  was  documented  in  the  offset  reports  required  under 


the  Defense  Production  Act  until  those  reports  lapsed  with  the  Act. 
With  the  reauthorization  of  that  reporting  requirement,  we  believe 
that  the  trend  of  offsets  in  the  form  of  component  manufacturing 
in  foreign  nations  will  have  accelerated  as  major  American  firms 
seek  to  expand  their  markets  in  the  highly  competitive  internation- 
al marketplace.  Their  competitive  spirit  and  possibly  even  their 
success  appears  to  be  at  growing  expense  of  the  components  and 
assembly  manufacturers  here  in  the  United  States. 

Taken  together,  the  recommendations  of  the  Section  800  Panel 
dealing  with  contract  formation,  could  leave  the  small  business 
community  focused  on  the  substantial  but  still  relatively  small  pur- 
chase arena  of  $100,000  or  less.  Of  course,  even  that  assumes  that 
small  businesses  are  to  overcome  the  previously  identified  concerns 
that  the  panel's  recommendations  concerning  a  simplified  acquisi- 
tion threshold. 

The  Truth  in  Negotiations  Act  (TINA)  requires  contractors  to 
submit  cost  or  pricing  data  to  the  Government  before  the  award  of 
a  contract  or  contract  modification  expected  to  exceed  $500,000. 
Similar  requirements  are  imposed  on  subcontractors,  who  must 
submit  such  data  to  the  prime  contractor.  The  Government  also 
may  require  the  submission  of  cost  or  pricing  data  below  the 
$500,000  threshold  if  it  believes  the  data  is  necessary  to  determine 
price  reasonableness.  Current  law  stipulates  that  the  $500,000 
threshold  will  be  reduced  back  to  the  1984  threshold  of  $100,000 
after  December  31,  1995. 

The  Section  800  Panel  recommended  retaining  the  TINA  thresh- 
old at  $500,000.  The  Small  Business  Working  Group  supports  this 
recommendation  for  a  number  of  reasons. 

First,  the  small  businesses  always  has  been  troubled  by  the  pa- 
perwork burdens  associated  with  TINA.  Small  business  concerns 
have  little  trouble  determining  the  currentness,  completeness  or 
accuracy  of  their  data  and  are  able  to  easily  provide  a  certification. 
The  problem  is  that  the  data  has  to  be  maintained,  arrayed  and 
presented  in  a  format  and  on  forms  prescribed  by  the  Government, 
rather  than  those  meeting  the  firm's  usual  practices.  In  large 
measure,  some  of  the  burden  of  TINA  could  be  eliminated  if  the 
Government,  in  general,  and  DOD  in  particular,  complied  with  the 
Regulatory  Flexibility  Act,  with  respect  to  the  implementation  of 
TINA.  In  the  absence  of  such  compliance,  the  higher  threshold  is 
beneficial. 

Second,  small  businesses  are  much  less  able  to  effectively  defend 
themselves  against  a  Government  defective  pricing  charge.  In  such 
case,  the  full  power  of  the  Government  is  arrayed  against  a  small 
firm.  A  small  business  has  little  choice  but  to  reach  a  settlement  or 
face  extensive  penalties  and  the  possibility  of  being  charged  with 
fraudulent  activity,  which  could  lead  to  suspension  and  complete 
elimination  from  the  Government  market. 

Congress  passed  a  6  percent  fee  limitation  for  architect-engineers 
in  1939,  in  preparation  for  the  massive  build-up  needed  for  World 
War  II.  Under  the  crash  design  and  construction  conditions  re- 
quired to  build  U.S.  military  infrastructure  from  nearly  a  zero 
base,  the  fee  limit  of  6  percent  of  the  estimated  cost  of  construction 
proved  acceptable  and  beneficial  in  protecting  the  Government 
from  overcharging. 
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However,  the  enactment  in  1972  of  the  QuaUfications  Based  Se- 
lection law  —  commonly  referred  to  as  the  Brooks  Architectural 
and  Engineering  Act  —  made  the  6  percent  fee  limitation  unneces- 
sary. The  Brooks  Act  directs  that  negotiations  must  result  in  a  fee 
that  is  "fair  and  reasonable"  to  the  Government. 

The  Small  Business  Working  Group  believes  that  in  today's  con- 
struction market,  the  fee  limit  is  inconsistent  with  the  range  of  ar- 
chitect-engineer projects  and  creates  a  disadvantage  for  smaller 
firms  providing  services  on  small,  complex  or  renovation  projects. 
The  fact  is  that  it  may  take  as  much  time  to  prepare  the  plumbing 
specifications  for  a  single  restroom  as  for  100.  In  addition,  the  fee 
limitation  may  force  an  architect-engineer  to  reduce  the  detail  in 
its  design,  leading  to  higher  bids  for  construction,  increased 
rework,  reduced  quality  and  higher  maintenance  costs  during  the 
life  cycle  of  the  completed  structure. 

The  Small  Business  Working  Group  supports  the  Section  800 
Panel's  recommendation  to  eliminate  the  6  percent  fee  limitation. 
Contract  payment  is  a  key  issue  to  the  small  business  communi- 
ty. While  a  single  late  payment  may  cause  some  consternation  in 
the  credit  department  of  a  large,  multinational  firm,  it  can  be  dev- 
astating to  a  small  firm.  Thus,  the  small  business  community 
always  has  been  particularly  concerned  about  the  Government's 
payment  procedures  and  practices.  Unfortunately,  the  procuring 
agencies  have  not  always  been  so  attentive.  Indeed,  contract  pay- 
ment is  another  issue  on  which  there  seems  to  have  been  a  serious 
disconnect  between  the  Section  800  Panel  and  the  small  business 
community. 

The  Section  800  Panel  recommended  that  the  Prompt  Payment 
Act  be  amended  to  allow  the  discount  period  to  begin  at  the  later 
of  the  receipt  of  the  invoice  or  the  receipt  of  the  goods  and  services. 
Current  law  requires  that  the  date  of  the  invoice  be  "determined 
from  the  date  of  invoice." 

The  Section  800  Panel  suggested  that  businesses  would  prefer  its 
recommended  methodology  since,  in  its  opinion, "industry  will  bene- 
fit from  receiving  its  payment  promptly."  In  fact,  the  Small  Busi- 
ness Working  Group  strongly  opposes  this  recommendation  of  the 
Section  800  Panel.  We  note  that  the  small  business  community,  led 
by  the  Prompt  Pay  Coalition,  worked  with  this  committee  and  the 
Government  Operations  Committee,  as  well  as  your  counterparts 
in  the  Senate,  to  include  the  existing  definition  in  the  Prompt  Pay- 
ment Act  Amendments  of  1988  (Public  Law  100-456).  We  believe 
that  the  current  definition  has  and  will  continue  to  serve  the  busi- 
ness community  well.  Indeed,  we  point  out  that  triggering  dis- 
counts for  early  payment  off  of  the  date  of  the  vendor's  invoice  is 
the  practice  in  the  commercial  sector,  the  standard  that  the  Sec- 
tion 800  Panel  seems  to  hold  above  all  others  —  unless  it  inconven- 
iences the  buyer. 

The  Section  800  Panel  also  made  several  recommendations  with 
respect  to  consolidating  various  provisions  concerning  contract  pay- 
ment that  are  scattered  throughout  Title  10  of  the  United  States 
Code. 

Generally,  the  working  group  supports  the  recommendations  of 
the  panel  in  this  regard. 
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However,  in  its  review  of  the  statutes  regarding  payment,  the 
panel  seemed  to  overlook  the  FAR's  failure  to  implement  all  of  the 
statutory  requirements  of  the  1988  amendments  to  the  Prompt 
Payment  Act,  although  they  were  implemented  in  a  revision  to 
Office  of  Management  and  Budget  Circular  A-125  (Prompt  Pay- 
ment), designed  to  assure  timely  payment  to  Government  contrac- 
tors and  subcontractors.  These  include: 

Additional  penalties  for  agencies  that  fail  to  pay  a  late  payment 
interest  penalty  as  required;  payment  date  for  an  electronic  fund 
transfer;  information  to  be  included  in  an  agency's  notice  of  inter- 
est penalty;  adjustments  for  agency  errors  in  calculating  interest; 
mailing  date  of  checks;  substantiation  of  construction  progress  pay- 
ments; applicability  to  foreign  vendors;  procedures  for  fast-  pay  for 
contracts  below  the  small  purchase  threshold;  and  periodic  pay- 
ment for  periodic  performance. 

Again,  it  would  appear  that  the  Section  800  Panel  emphasized 
those  matters  that  benefit  the  buyer  rather  than  those  that  serve 
to  protect  the  seller. 

Testimony  presented  by  the  Prompt  Pay  Coalition  will  address  in 
more  detail  the  concerns  of  the  small  business  community  with  re- 
spect to  contract  payment. 

The  Single  Audit  Act  of  1984  (Public  Law  98-502)  established  re- 
quirements for  State  and  local  Governments  that  receive  Federal 
aid  and  defmed  Federal  responsibilities  for  monitoring  these  recipi- 
ents. Nonetheless,  many  firms  have  found  themselves  audited  re- 
peatedly by  Federal  audit  agencies  after  being  audited  by  State 
agencies  seeking  the  same  information  —  (e.g.,  the  firm's  overhead 
rate).  Seldom  will  one  agency  accept  the  results  of  another.  These 
multiple  audits  not  only  tie  up  Federal  resources,  but  slow  contract 
completion  and  delay  contractor  payment. 

The  working  group  believes  that  the  Section  800  Panel  over- 
looked the  serious  waste  of  Government  and  contractor  resources 
caused  by  multiple  audits.  We  believe  that  any  audit  by  one  agency 
should  be  recognized  by  another  agency.  Federal  or  State,  as  long 
as  such  audit  was  performed  in  accordance  with  Federal  standards. 

The  Section  800  Panel  made  primary  and  alternate  proposals 
concerning  technical  data.  Each  raises  the  issue  of  whether  small 
businesses  can  use  technical  data,  paid  for  by  the  Government,  to 
compete  for  DOD,  direct  foreign  and  commercial  sales.  The  alter- 
nate proposal  also  raises  the  issue  of  whether  small  businesses 
should  be  beholden  to  large  original  equipment  manufacturers 
(OEM's)  for  requisite  technical  data  and  approval  to  compete 
against  them.  The  Small  Business  Working  Group  is  opposed  to 
both  the  Section  800  Panel's  primary  and  alternate  proposals  con- 
cerning technical  data. 

Reliance  on  OEM's  to  "recommend"  which  parts  DOD  should 
compete  and  approve  their  competitors  is  nothing  new.  The  1969 
Spare  Parts  Regulation  used  "  Contractor  Recommended  Codes" 
(CRC)  providing  advice  as  to  whether  parts  should  be  competed. 
DOD  routinely  referred  alternate  sources  to  an  OEM  to  determine 
if  they  were  qualified  to  compete  against  the  OEM.  This  generally 
resulted  in  no  competition.  These  practices  ended  with  the  enact- 
ment of  reform  legislation  in  1984. 
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Commercial  aircraft  components  often  are  the  same  as  military 
aircraft  components,  which  were  developed  at  taxpayer  expense. 
Alternative  sources  obtain  pertinent  technical  data  from  DOD 
under  the  Freedom  of  Information  Act,  and  then  use  the  data  to 
compete  for  DOD,  foreign  government  and  commercial  contracts. 

Under  the  Section  800  Panel's  primary  recommendation  with  re- 
spect to  technical  data,  commercial  items  or  components  would  be 
exempted  from  data  rights  rules.  In  addition,  DOD  no  longer  would 
be  required  to  determine  if  it  obtained  the  data  it  paid  for  unless  it 
needs  the  data.  Exempting  commercial  items  or  components  devel- 
oped at  taxpayer  expense  would  preclude  small  businesses  from 
competing  for  these  parts  in  both  the  military  and  commercial 
markets.  Relieving  DOD  of  its  obligation  to  determine  if  it  obtained 
what  it  paid  for  unless  it  was  needed  would  reduce  competition  and 
result  in  DOD  paying  for  data  that  is  not  delivered. 

Under  the  Section  800  Panel's  alternative  technical  data  recom- 
mendation, an  OEM  would  "recommend,"  one,  which  parts  would 
be  purchased  noncompetitively  from  them,  two,  which  parts  should 
be  competed  among  approved  sources  and  three,  which  parts  would 
be  openly  competed.  An  OEM  would  not  have  to  provide  data  for 
parts  purchased  noncompetitively  from  them.  For  parts  competed 
among  approved  sources,  an  OEM  could,  instead  of  providing  data, 
approve  two  sources  of  its  choosing  for  Government  work.  The 
OEM  would  serve  as  a  repository  for  data  for  parts  to  be  openly 
competed. 

The  proposed  reliance  on  the  OEM's  to  approve  and  provide  data 
to  its  competitors  would  result  in  the  return  to  the  spare  parts 
abuses  of  the  early  1980's.  Reliance  on  OEM's  to  approve  competi- 
tors would  require  the  repeal  of  10  U.S.C.  2319,  enacted  as  part  of 
the  1984  procurement  reforms.  Section  2319(b))(5)  provides  that  "to 
the  extent  possible  that  [testing  and  evaluation]  be  provided  by  a 
contractor  who  is  not  expected  to  benefit  from  the  absence  of  addi- 
tional qualified  sources."  The  working  group  also  points  out  that 
the  panel's  alternate  proposal  on  technical  data  is  inconsistent 
with  the  panel's  Contract  Formation  recommendations  (Vol.  1,  Sec. 
1.2.6.),  which  concludes  that  10  U.S.C.  2319  serves  a  valid  purpose 
and  should  be  retained.  In  any  event,  the  reliance  upon  the  OEM's 
to  serve  as  a  data  repository  would  place  the  OEM's  in  an  unten- 
able conflict  of  interest  situation.  It  also  is  unnecessary  considering 
the  improvements  in  performance  of  DOD  data  repositories. 

Under  28  U.S.C.  1498,  a  patent  holder  is  entitled  to  recover  "just 
compensation"  from  the  Government  if  another  contractor  uses  its 
patent  in  the  performance  of  a  Government  contract.  The  patent 
holder  cannot  sue  the  competing  contractor  directly;  instead,  it 
must  sue  the  Government.  The  Government  then  can  shift  the  cost 
of  patent  infringement  to  the  competing  contractor  by  patent  in- 
demnification clauses,  such  as  FAR  52.227-3. 

The  Section  800  Panel  recommended  that  an  OEM  be  permitted 
to  sue  for  damages  a  small  business  using  its  patent  in  the  per- 
formance of  a  Government  contract.  The  working  group  opposes 
this  recommendation.  Small  businesses  are  not  in  a  position  to  bid 
on  Government  contracts  if  faced  with  the  possibility  of  having  to 
defend  lawsuits  for  patent  infringement.  An  OEM  threat  of  a  direct 
patent  infringement  suit  would  discourage  small  business  suppliers 
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from  competing  even  if  the  claim  were  spurious.  The  unwiUingness 
of  small  businesses  to  compete  would  result  in  the  return  of  costly, 
noncompetitive  spare  parts  procurement. 

The  Small  Business  Working  Group  firmly  believes  that  for  any 
system  of  Government  to  work,  it  must  assure  the  full  participa- 
tion of  the  public.  This  includes  the  development  and  implementa- 
tion of  the  Government's  acquisition  system.  Thus,  we  are  con- 
cerned with  the  Section  800  Panel's  failure  to  make  recommenda- 
tions, or  even  consider  the  structure  and  methods  of  developing  the 
regulations  governing  the  acquisition  system. 

First,  the  panel  failed  to  recognize  fully  that  the  procurement 
rules  affecting  the  Department  of  Defense  are  part  of  a  Govern- 
ment-wide system.  Congress  recognized  the  need  for  a  Government- 
wide  acquisition  policy  system  in  1974  with  the  enactment  of  the 
Office  of  Federal  Procurement  Policy  Act  (OFPP  Act).  This  was  fol- 
lowed by  the  creation  of  the  Government-wide  Federal  Acquisition 
Regulation  (FAR).  The  small  business  community  long  has  been  an 
advocate  of  the  FAR,  supplemented  as  little  as  possible  by  agency- 
specific  regulations.  Thus,  the  working  group  strongly  recommends 
that  any  of  the  panel's  recommendations  ultimately  adopted  by 
Congress  should  be  implemented  Government-wide,  except  in  those 
very  few  instances  in  which  they  address  a  function  or  process 
truly  unique  to  DOD. 

In  addition,  the  working  group  strongly  opposes  the  panel's  rec- 
ommendation to  move  all  laws  affecting  DOD  acquisition  to  Title 
10.  As  the  panel's  report  notes,  this  would  have  the  effect  of 
moving  or  consolidating  jurisdiction  over  all  laws  affecting  any 
aspect  of  DOD  acquisition  under  the  two  Armed  Services  Commit- 
tees. While  it  is  understandable  that  a  panel  composed  principally 
of  DOD  officials  would  make  such  a  recommendation,  it  works 
against  the  goal  of  fostering  a  Government-wide  acquisition  system. 
It  also  seems  to  make  no  sense  when  current  events  suggest  great- 
er investment  in  nondefense  procurement.  Thus,  the  working  group 
recommends  that  nondefense  procurement  provisions  affecting 
small  business  policy  continue  to  be  consolidated  in  title  15,  the 
Small  Business  Act,  which  already  has  Government-wide  applica- 
bility. 

At  the  same  time,  the  working  group  recommends  that  any  legis- 
lation developed  to  implement  the  Section  800  Panel's  recommen- 
dations strengthen  the  existing  process  for  public  participation  in 
the  development  of  implementing  regulations  required  by  Section 
22  of  the  Office  of  Federal  Procurement  Policy  (OFPP)  Act.  It  has 
been  the  experience  of  the  small  business  community  that  FAR 
regulations  are  far  too  frequently  published  in  interim-final  form, 
actually  going  into  effect  before  the  public  is  given  a  chance  to 
comment.  Most  other  times,  the  public  comment  period  routinely  is 
limited  to  30  days,  the  minimum  specified  by  the  OFPP  Act,  after 
which  the  agencies  take  months  to  review  the  comments  and  issue 
final  regulations. 

The  working  group  recommends  that  Congress  assure  public  par- 
ticipation in  the  development  of  regulations  implementing  any 
changes  in  the  acquisition  system  by  requiring  that  a  proposed  rule 
be  published  by  a  date  certain,  identifying  60  days  as  the  generally 
specified  comment  period,  followed  by  the  publication  of  a  final 
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rule  by  a  date  certain,  while  assuring  sufficient  time  for  agency 
review  of  the  public  comments  received. 

As  noted  above,  one  of  the  most  serious  problems  facing  small 
businesses  is  the  failure  of  the  procuring  agencies,  particularly  the 
Department  of  Defense,  to  implement  fully  and  properly  the  laws 
approved  by  Congress  and  signed  by  the  President.  These  range 
from  law  dealing  with  the  how  regulations  are  developed,  such  as 
the  Paperwork  Reduction  Act  and  the  Regulatory  Flexibility  Act, 
to  the  basic  statutory  framework  for  acquisition  itself,  such  as  solic- 
itation procedures  and  payment. 

The  Small  Business  Working  Group  urges  that  this  committee,  in 
cooperation  with  the  other  committees  of  jurisdiction,  to  resume 
previous  oversight  to  determine  why  these  laws  are  so  often  ig- 
nored and  what  steps  can  be  taken  to  assure  that  they  are  fully 
implemented  in  the  future.  In  addition,  we  urge  you  to  strengthen 
these  laws  to  provide  even  greater  protection  to  the  public,  includ- 
ing small  and  small  disadvantaged  businesses.  First  steps  in  this  di- 
rection would  be  the  enactment  of  S.  560,  the  "Paperwork  Reduc- 
tion Act  of  1993"  introduced  by  Senator  Nunn  with  25  bipartisan 
cosponsors,  and  H.R.  830,  the  "Regulatory  Flexibility  Act  Amend- 
ments of  1993"  introduced  by  Rep.  Tom  Ewing  with  119  bipartisan 
cosponsors. 

The  working  group  also  believes  that  the  OFPP  Act  should  be 
amended  to  establish  procedures  to  assure  that  the  procuring  agen- 
cies can  be  held  accountable  for  their  actions. 

First,  we  recommend  that  the  OFPP  Act  be  amended  to  require 
that  all  procurement  regulations  include  a  citation  to  their  statuto- 
ry basis,  a  recommendation  also  set  forth  in  the  appendix  to  the 
Section  800  Panel  Report.  When  Government  contractors  question 
a  seemingly  nonsensical  or  particularly  burdensome  regulation, 
they  frequently  are  told  that  it  is  a  requirement  of  law.  Further 
research  often  reveals  that  there  is  no  statutory  requirement  for 
such;  instead,  it  was  adopted  because  someone,  somewhere  in  the 
acquisition  system  decided  it  was  appropriate.  Such  internally-im- 
posed requirements  often  are  lost  in  the  institutional  memory  and 
everyone  just  "assumes"  that  they  are  there  because  "the  law  re- 
quires it."  Requiring  that  a  regulation  indicate  its  statutory  basis 
will  allow  a  contractor,  the  agency  and  even  Congress  to  quickly 
determine  the  source  for  any  regulatory  requirement  —  the  law  or 
the  agency  itself.  The  Small  Business  Working  Group  believes  that 
it  will  be  the  useful  step  toward  ending  the  fmger-pointing  between 
the  procuring  agencies  and  the  Congress  about  who  is  to  blame  for 
"problems"  in  the  acquisition  system. 

Second,  the  working  group  recommends  that  the  OFPP  Act  be 
amended  to  require  that  when  the  procuring  agencies  publish  a 
final  rule,  they  include  a  short  description  of  the  comments  re- 
ceived from  the  public  and  the  rationale  for  any  changes  made  to 
the  rule  since  its  publication  in  proposed  form.  This  is  similar  to 
requirements  currently  included  in  the  Administrative  Procedures 
Act,  but  the  APA  is  not  applicable  to  acquisition  regulations. 

Finally,  the  working  group  recommends  that  the  OFPP  Act  be 
amended  to  require  that  the  OFPP  Administrator  be  required  to 
review  and  give  approval  for  any  deviations  from  the  FAR  or  other 
agency  regulations.  Increasing  agency  use  of  nonstandard  clauses 
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not  only  is  creating  confusion  among  contractors,  but  is  seriously 
undermining  the  single,  Government-wide  acquisition  system  in- 
tended under  the  OFPP  Act.  The  OFPP  Administrator  should  be 
given  increased  authority  and  the  tools  to  control  such  deviations. 
We  recommend  that  a  system  be  established  under  which  each  pro- 
posed deviation  would  be  reviewed,  issued  a  control  number  and  an 
expiration  date.  The  control  number  would  alert  a  contractor  that 
a  provision  of  its  agreement  with  the  Government  deviates  from 
the  published  standard  clause.  The  expiration  date  would  assure 
that  nonstandard  clauses  are  reviewed  regularly  to  determine 
whether  they  are  necessary  and  effective,  as  well  as  providing  the 
public  with  an  opportunity  to  provide  input  on  their  efficacy.  The 
working  group  recommends  that  contractors  not  be  required  to 
comply  with  nonstandard  clauses  that  have  not  been  reviewed  and 
approved  by  OFPP,  or  that  do  not  carry  a  control  number  or  cur- 
rent expiration  date. 

Thank  you. 

[Mr.  Nelson's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  Thank  you,  Ms.  Nelson. 

Mr.  Wesley. 

TESTIMONY  OF  CLEMON  H.  WESLEY,  JR.,  CHAIRMAN  OF  THE 
BOARD,  THE  NATIONAL  ASSOCIATION  OF  MINORITY  BUSINESS 

Mr.  Wesley.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  pleased  to  appear  before  you  this  morning  to  present  our  view 
on  the  Section  800  Panel's  report.  My  statement  will  address  the 
commercial  products  section  generally  and  specifically  subcontract- 
ing plans. 

Before  I  embark  on  my  statement,  I  would  like  to  give  you  a 
brief  background  on  our  association's  involvement  with  the  Panel 
800's  report.  The  National  Association  of  Minority  Business  was,  to 
our  knowledge,  the  only  minority  trade  association  that  was  active- 
ly involved  with  the  members  of  the  panel's  Small/Socioeconomic 
Programs  Working  Group  while  they  were  compiling  their  recom- 
mendations. 

NAMB  representatives  testified  and  submitted  a  statement  at 
the  working  group's  public  hearing  on  the  socioeconomic  program's 
"strawman."  It  is  important  to  note  that  this  "strawman"  did  not 
include  any  language  pertaining  to  small  disadvantaged  business 
programs  and  the  Small  Business  Administration's  Section  8(a) 
Program. 

We  met  privately  with  working  group  members  on  September  23 
and  provided  input  on  a  limited  range  of  issues  affecting  minority 
business.  We  attended  the  open  session  on  September  29  at  which 
the  working  group  report  was  first  presented  to  the  panel. 

On  October  2,  1992,  in  a  letter  to  Rear  Admiral  W.L.  Vincent, 
chairman.  Section  800  Panel,  we  expressed  our  concern  regarding 
the  lack  of  minority  business  representation  on  the  Section  800 
Panel  and  their  apparent  lack  of  sensitivity  to  minority  business 
issues  and  needs.  The  following  is  a  summation  of  our  three  con- 
cerns expressed  at  that  time. 
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It  was  apparent  to  our  representatives  that  members  of  the 
panel  did  not  understand  the  relationship  between  small  business, 
small  disadvantaged  business,  and  8(a)  firms. 

It  was  discouraging  to  hear  senior  DOD  procurement  officials 
continue  to  foster  the  myth  that  minority  firms  are  not  capable  of 
performing  serious  technical  work  and  support  the  unfounded  posi- 
tion of  major  defense  contractors  that  "there  aren't  any  out  there" 
when  attempting  to  find  qualified  minority  firms. 

It  was  equally  discouraging  to  hear  senior  DOD  procurement  offi- 
cials willingly  accept  the  fact  that  liquidated  damages  have  never 
been  used  for  failure  to  meet  attainable  subcontracting  goals 
rather  than  use  their  experience  to  devise  methods  for  using  the 
single  legal  means  at  their  disposal  to  enforce  the  law. 

It  seems  unconscionable  that  the  comment  concerning  elimina- 
tion of  goals  for  activities  which  have  been  successful  at  meeting 
small  and  minority  business  goals  went  without  a  resounding  chal- 
lenge from  members  of  the  DOD  procurement  community. 

Our  letter  received  no  confirmation  of  any  form. 

Our  basic  impression  then,  and  most  especially  now,  after  the 
report  has  been  issued,  is  that  there  is  no  advocate  for  minority 
business  on  the  panel.  Quite  the  contrary,  it  appears  obvious  that 
members  of  the  panel  would  gladly  eliminate  many  of  our  hard 
won  gains. 

A  principal  recommendation  of  the  Section  800  Panel  relates  to 
changes  to  the  defense  procurement  system  to  increase  the  pur- 
chases of  commercial  products.  As  part  of  the  panel's  broad  series 
of  recommendations  in  this  area,  it  advocated  restricting  the  Gov- 
ernment contracting  requirements  to  those  existing  in  the  commer- 
cial marketplace. 

The  panel's  principal  argument  in  favor  of  these  changes  to  cur- 
rent DOD  contracting  requirements  is  that  a  commercial  products 
vendor  should  not  be  required  to  alter  the  firm's  accounting,  pur- 
chasing, and  contract  administration  practices  in  order  to  be  able 
to  market  to  the  Government. 

It  argued  that  contractors  of  commercial  products  cannot  be  rea- 
sonably expected  to  adjust  their  fundamental  practices  with  regard 
to  products  which  in  most  cases  already  have  been  manufactured 
and  merely  are  being  furnished  to  the  Government. 

The  small  business  community  has  long  supported  the  opportuni- 
ty for  small  business  concerns  to  be  able  to  market  commercial 
products  to  the  Government.  A  reliance  on  commercial  products 
was  one  of  the  basic  tenets  in  the  Competition  in  Contracting  Act 
of  1984. 

DOD  has  been  very  slow  in  moving  away  from  detailed  design 
specifications  to  various  forms  of  commercial  item  descriptions. 

Chapter  8,  Commercial  Items,  of  the  Section  800  Panel's  report 
seems  to  put  the  blame  on  Congress  for  failing  to  provide  sufficient 
guidance  to  the  procuring  agencies. 

The  panel  admits  that,  "conflicting  definitions  have  been  imple- 
mented in  regulation,"  and  then  recommends  that  Congress  vest 
independent  authority  in  such  agencies  or,  indeed,  individual  con- 
tracting officers  to  waive  a  broad  range  of  laws  designed  to  protect 
the  taxpayer  and  the  vendor. 
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We  also  note  that  the  report  calls  for  the  use  of  commercial  prac- 
tices when  it  is  for  the  convenience  of  the  buyer  but  seems  to  con- 
veniently ignore  such  practices  when  they  principally  benefit  the 
seller.  The  small  business  community  has  and  does  support  the  use 
of  commercial  practices  for  commercial  items.  However,  the  specif- 
ic recommendation  of  the  Section  800  Panel  raises  serious  ques- 
tions. 

The  panel's  definition  takes  a  three-pronged  approach.  First,  it 
recognizes  those  products  which  actually  have  been  sold  to  the 
public  in  substantial  quantities.  Second,  it  recognizes  those  prod- 
ucts sold  to  the  Government  and  whose  sales  to  the  general  public 
"are  a  small  portion  of  total  sales  of  that  item."  Finally,  it  recog- 
nizes those  items  that  "will  not  be  offered.  .  .to  the  general  public," 
whether  or  not  any  public  sales  actually  are  made. 

We  in  the  small  business  community  recognize  that  it  is  impor- 
tant for  the  Government  to  be  able  to  acquire  leading  edge  technol- 
ogy-driven products.  Indeed,  many  such  products  are  developed  by 
small  business  entrepreneurs.  However,  we  find  it  questionable  for 
a  firm  to  be  able  to  free  itself  from  a  broad  array  of  statutory  re- 
quirements merely  on  the  basis  of  a  declaration  that  it  intends  to 
offer  a  product  to  the  general  public. 

The  definition  of  commercial  products  offered  by  the  panel  does 
not  even  apply  any  time  limitation  on  a  firm's  ability  to  fulfill  its 
intent  to  sell  such  products  in  substantial  quantities  to  the  general 
public.  How  long  can  a  product  which  is  intended  to  be  sold  in  sub- 
stantial quantities  fail  to  meet  such  a  test  of  commerciality? 

The  small  business  community  fears  that  a  firm  could  use  its 
purported  offer  of  a  product  to  the  general  public,  whether  or  not 
there  is  a  commercial  market,  as  a  means  of  avoiding  various  stat- 
utory requirements.  Indeed,  such  a  firm  could  say  it  is  trying  to 
build  a  commercial  market  for  years  without  ever  succeeding, 
while  nonetheless  doing  a  very  brisk  and  profitable  business  with 
the  Government. 

With  regard  to  subcontracting  plans,  one  of  the  most  striking 
recommendations  of  the  Advisory  Panel  affects  the  implementation 
of  Public  Law  95-507.  The  panel  recommends  a  significant  reduc- 
tion in  the  use  of  contractual  clauses  which  give  the  Government 
the  power  to  enforce  the  law. 

The  panel  argues  that,  "since  most  socioeconomic  policy  is  in  fact 
—  and  is  intended  to  be  —  implemented  on  a  company-by-company 
and  a  contract-by-contract  basis,  regulation  through  contract 
clauses  is  both  burdensome  and  off  the  mark." 

Section  211  of  Public  Law  95-507  explicitly  sets  dollar  thresholds 
for  determining  when  the  law  and  its  "flow  down"  provision  would 
apply.  Similarly,  the  enforcement  clauses  in  use  today  are  widely 
used  in  Government  to  prevent  abuse  and  avoidance  of  policies  and 
the  laws  which  implement  them. 

What  seems  to  be  the  issue  here  is  whether  there  should  be  an 
enforcement  mechanism  which  is  embodied  in  the  contract  docu- 
ment. In  this  regard,  the  panel  states,  "In  the  past,  many  socioeco- 
nomic statutes  have  been  implemented  by  contract  clauses,  with 
the  result  that  most  violations  of  statute  are  also  breaches  of  con- 
tract. 
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"At  the  same  time,  many  breaches  will  also  be  crimes  or  will 
result  in  false  claims  —  all  of  which  are  both  crimes  and  civil 
wrongs  punishable  by  stiff  statutory  penalties."  Here  the  panel  rec- 
ognizes the  risks  to  which  noncompliant  firms  are  exposed  and 
seeks  to  eliminate  those  risks.  In  this  instance,  the  panel  seems  to 
agree  with  the  argument  advanced  historically  by  firms  opposed  to 
socioeconomic  programs  because  they  "disturb  existing  buyer-seller 
relationships."  Indeed,  it  was  the  implied  intent  of  Public  Law  95- 
507,  the  subcontracting  law,  to  foster  new  buyer-seller  relation- 
ships. 

One  should  be  aware  of  these  arguments  because,  while  they 
seem  sincere  on  the  face,  as  was  mentioned  before,  they  are  often 
simply  devices  used  to  obscure  the  true  purpose  of  the  proposers.  If 
the  enforcement  clauses  are  removed  from  the  contract  document, 
noncompliance  will  be  more  pervasive  and  rampant  than  it  is 
today. 

To  increase  the  diversity  of  suppliers  and  seek  out  the  best  qual- 
ity and  price  is  a  goal  every  progressive  business  person  should  em- 
brace. For  reasons  unstated  by  the  panel,  this  objective  is  being  de- 
valued. 

In  summation,  our  recommendations  are: 

First,  that  the  prime  contractor  community  has  long  advocated 
the  elimination  of  the  current  requirement  for  the  application  and 
administration  of  subcontract  goaling  requirements  with  small,  dis- 
advantaged businesses  on  a  contract-by-contract  basis. 

The  National  Association  of  Minority  Business  maintains  that 
we  must  have  contract-by-contract  accountability  so  that  a  prime 
contractor's  performance  with  respect  to  its  subcontract  goals  can 
be  scrutinized  in  the  same  way  as  any  other  element  of  contract 
performance. 

The  minority  business  community  has  long  advocated  greater  use 
of  a  prime  contractor's  past  performance  with  respect  to  subcon- 
tract goals  as  an  evaluation  factor  to  be  used  in  the  award  of 
future  contracts.  Most  especially,  we  seek  tougher  enforcement  of 
the  law  as  it  currently  exists. 

As  I  stated  earlier,  it  was  discouraging  to  hear  senior  DOD  pro- 
curement officials  willingly  accept  the  fact  that  liquidated  damages 
have  never  been  used  for  failure  to  meet  attainable  subcontracting 
goals  rather  than  use  their  experience  —  their  vast  experience  — 
to  devise  methods  for  using  the  single  legal  means  at  their  disposal 
to  enforce  the  law. 

The  small  and  minority  business  community  is  still  waiting  for 
the  first  contracting  officer  with  the  courage  to  stand  up  for  what 
is  morally  and  legally  right  and  assess  liquidated  damages  for  fail- 
ure to  pursue  and  meet  subcontracting  goals. 

Mr.  Chairman  and  distinguished  committee  members,  we  appre- 
ciate the  opportunity  to  present  the  views  of  the  minority  business 
community  on  issues  which  we  consider  vital  to  the  economic  sta- 
bility of  a  large  segment  of  the  small  and  minority  business  com- 
munity. We  are  beginning  to  make  a  difference,  but  not  because  of 
luck  or  Government  giveaways. 

In  closing,  I  wish  to  remind  you  of  one  very  important  fact. 
While  the  major  DOD  contractors  have  been  down-sizing,  minority 
business  firms  have  been  steadily   providing  jobs,   hiring  unem- 
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ployed  workers,  paying  taxes,  producing  quality  products,  and 
pointing  the  way  for  the  next  generation  of  minority  entrepreneurs 
who  will  be  key  players  as  we  enter  the  21st  century. 

Thank  you. 

[Mr.  Wesley's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  Thank  you,  Mr.  Wesley. 

Mr.  Reynolds. 

TESTIMONY  OF  NICK  REYNOLDS  PRESIDENT,  INDEPENDENT 
DEFENSE  CONTRACTORS  ASSOCIATION 

Mr.  Reynolds.  Mr.  Chairman,  thank  you  for  inviting  me  here 
today.  I  appreciate  that  very  much. 

My  name  is  Nick  Reynolds.  I  am  vice  president  of  a  company  in 
San  Antonio,  Texas,  by  the  name  of  Aeroglobal  Logistics.  It  is  a 
company  that  provides  manufacturing  representation  to  small  busi- 
nesses who  do  work  for  the  Government  principally  in  the  area  of 
making  spare  parts. 

I  am  also  president  of  a  newly  formed  organization  by  the  name 
of  the  Independent  Defense  Contractors  Association,  and  sitting 
over  my  right  shoulder  is  our  procurement  counsel,  Paul  Seidman. 
IDCA  is  a  fairly  new  organization  formed  within  the  past  several 
months,  and  what  we  try  to  do  is  to  represent  the  interests  of  inde- 
pendent defense  contractors.  These  are  the  firms,  as  you  probably 
know,  that  are  the  actual  manufacturers  of  components  that  are 
used  in  U.S.  weapons  systems.  They  use  the  same  state-of-the-art 
manufacturing  systems  as  the  prime  contractors,  and  when  given 
the  opportunity,  they  can  provide  the  same  kind  of  sophisticated 
parts  as  the  prime  contractors  at  a  fraction  of  the  cost  that  was 
paid  prior  to  the  Competition  in  Contracting  Act  upon  its  enact- 
ment. 

By  way  of  some  background,  I  was  with  the  Government  for  16 
years  as  a  civilian  employee  of  the  Air  Force.  I  worked  in  procure- 
ment the  whole  time.  I  worked  in  various  positions,  as  first  a  train- 
ee and  a  buyer  and  later  as  a  contracting  officer  and  a  supervisor 
and  a  manager,  and  at  the  time  I  left  I  managed  an  organization 
that  had  about  800  people,  and  we  spent  about  $3  billion  a  year  in 
procurement  for  spare  parts.  So  I  have  had  the  familiarity.  I  came 
up  during  a  period  of  time,  during  the  eighties,  when  we  saw  a  lot 
of  the  problems  that  we  are  trying  to  ward  off  now.  Although  I  am 
no  longer  with  the  Government,  I  am  beginning  to  see  the  pendu- 
lum swing  the  other  way,  and  it  disturbs  me  greatly. 

Although  I  have  left  the  Government,  at  this  moment  I  am  also 
serving  on  the  Section  807  Committee  which  is  meeting  while  we 
speak  across  town,  and  the  purpose  of  that  —  it  is  a  DOD/industry 
technical  data  advisory  committee,  and  the  purpose  of  this  is  to 
come  up  with  some  new  changes  in  the  data  rights  regulations 
from  those  that  we  are  presently  operating  under,  and  we  are 
about  ready  to  wrap  up  that  committee's  work. 

The  direction  that  committee  is  going,  unfortunately,  is  that  the 
language  coming  out  of  those  regulations  will  no  doubt  limit  access 
to  technical  data  by  competitors  to  the  prime  contractors,  and 
these  changes  suggested  by  the  committee  will  no  doubt  eliminate 
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competition  or  significantly  reduce  competition  that  the  Govern- 
ment presently  enjoys. 

One  of  the  reasons  that  I  am  concerned  now  about  the  direction 
that  we  are  going  is  not  just  because  of  the  associations  and  the 
companies  that  I  represent,  but  it  is  also  the  effect  of  that  on  the 
taxpayer.  Before  the  1984  legislation  that  began  a  lot  of  the  compe- 
tition-sponsored changes,  we  operated  in  some  of  the  major  agency 
buying  centers  on  probably,  for  the  most  part,  a  sole  source  basis. 

Back  in  the  early  eighties,  I  served  as  the  contracting  officer  at 
Kelly  Air  Force  Base.  Two  of  my  very  good  friends,  who  were  also 
buyers,  sat  probably  within  50  feet  of  my  desk.  One  of  those  buyers 
was  responsible  for  the  infamous  purchase  of  the  $7,000  coffee  pot. 
Another  buyer,  with  whom  I  was  a  good  friend,  was  responsible  for 
the  purchase  of  a  $400  toilet  pan.  Both  of  those  went  on  the  C5  air- 
craft, and  both  of  those  were  bought  without  the  benefit  of  competi- 
tion because  that  is  the  way  we  did  things  at  the  time. 

In  my  own  section,  I  supervised  a  group  of  about  20  buyers,  and 
we  were  responsible  for  buying  parts  for  the  FlOO  engine  that  goes 
on  the  F15  and  F16.  There  was  one  particular  part  that  I  remem- 
ber very  clearly  that  we  bought.  We  had  bought  thousands  of  these 
parts  for  years.  It  was  called  a  divergent  nozzle  segment.  We  were 
paying  a  price  of  $2,400  apiece  for  these  things. 

When  competition  was  finally  introduced  in  about  1983  or  1984 
for  this  part,  the  price  immediately  went  down  from  $2,400  to 
$1,234.  The  price  that  the  prime  contractor  had  been  charging  for 
this  part  through  that  same  competition  dropped  $1,000,  although 
they  didn't  win  the  contract. 

As  you  remember,  there  was  a  lot  of  public  outrage  about  some 
of  these  horror  stories,  and  the  press  had  a  field  day  with  it.  As  a 
result  of  that,  Congress  responded  and  passed  a  series  of  laws  that 
promoted  competition,  and  that  system  has  worked  fairly  well,  we 
think,  over  the  past  10  years. 

Unfortunately,  after  a  lot  of  the  successes  that  came  about  as  a 
result  of  these  changes,  small  businesses  went  home.  They  thought 
that  their  war  was  over,  their  battle  was  won.  The  prime  contrac- 
tors, unfortunately  in  our  mind,  kept  their  representatives  in 
Washington  and  began  a  gradual  assault  on  some  of  the  successes 
that  we  had  won. 

We  began  to  see  some  of  the  anticompetitive  effects  right  away. 
Unfortunately,  the  primes  have  been  successful  in  areas  that  we 
were  in  deeply,  and  they  are  continuing  to  make  that  assault. 

I  want  to  talk  about  several  areas  of  this  Section  800  report  that 
I  feel  most  strongly  about.  The  first,  of  course,  is  data  rights,  not 
just  because  of  what  is  coming  out  of  this  800  Panel  recommenda- 
tion on  data  rights  but  also  what  is  coming  out  of  the  807  Panel, 
although  I  won't  address  that  specifically. 

The  800  Committee  recommendations  put  forth  primary  and  al- 
ternate recommendations  on  the  use  of  data  rights.  Each  raises  the 
issue  of  whether  small  businesses  can  use  technical  data  paid  for 
by  the  Government  —  that  is,  with  tax  dollars  —  to  compete  for 
DOD  direct  foreign  and  commercial  sales.  The  primary  recommen- 
dation includes  the  provision  that  excuses  DOD  from  a  statutory 
obligation  to  conduct  a  review  of  contractor  claims  to  rights  and 
data. 
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Now  what  that  means  is  that  under  the  proposal  DOD  would 
only  have  to  conduct  a  review  of  data  where  needed.  Therefore, 
DOD  would  no  doubt  pay  for  data  it  had  never  received.  The  result 
would  be  that  prime  contractors  would  be  allowed  to  keep  so-called 
proprietary  data  to  enhance  their  own  revenues  with  a  develop- 
ment that  was  paid  for  by  American  taxpayers.  This  data  then  will 
not  be  available  for  small  businesses  to  compete  for  commercial  or 
foreign  sales  contracts  even  though  their  tax  dollars  helped  to  fund 
this  development. 

The  panel  also  recommends  that  the  Government  be  prohibited 
from  receiving  data  rights  for  contracts  for  commercial  items  or 
components.  My  colleague  has  already  detailed  some  of  the  prob- 
lems with  the  definition  of  "commercial,"  and  I  am  not  sure  I  feel 
very  comfortable  with  that  definition,  and  that  is  going  to  drive  the 
supposedly  attractive  price  of  a  component. 

If  a  component  might  be  considered  commercial  but  in  practice  is 
not  even  sold  commercially  —  and  under  this  definition,  the  only 
thing  you  would  have  to  do  in  order  to  satisfy  that  definitional 
need  for  commercial  is  to  say  that  it  has  the  potential  of  being  sold 
in  the  open  market,  and  the  contractor  retains  exclusive  rights  to 
that  piece  of  hardware.  The  Government  is  essentially  sole  sourc- 
ing  this  equipment.  Such  an  action  would  rob  small  businesses  of 
the  opportunity  to  compete  for  Government  contracts  for  compo- 
nents that  are  deemed  commercial.  That  is  both  unfair  to  small 
businesses  and  to  the  taxpayer. 

The  alternative  approach  —  that  was  the  primary  approach  --  I 
think  is  even  worse.  Under  this  alternative  approach,  the  prime 
contractor  recommends  three  categories  of  data.  The  first  category 
of  data  is  those  which  have  to  be  purchased  noncompetitively  from 
the  prime  contractor.  The  second  category  are  those  parts  which 
the  contractor  goes  out  and  develops  his  own  sources;  he  gives 
them  data;  he  allows  them  to  manufacture  the  parts.  The  third  cat- 
egory of  data  are  all  of  what  I  call  the  junk  parts  —  the  nuts  and 
the  bolts  and  the  screws  and  the  clevises  and  the  washers  —  that 
anybody  can  bid  on. 

Naturally,  the  prime  contractor  is  going  to  reserve  the  best,  high 
dollar,  most  lucrative  parts  for  himself;  those  that  are  not  nearly 
as  attractive  he  will  farm  out  to  other  companies  that  he  hand 
picks;  and  the  last  group  of  items  are  those  that  have  probably  no 
significant  value  to  him  and  all  the  manufacturers,  so  he  doesn't 
care  what  the  Government  does,  and  he  will  give  the  Government 
complete  and  unlimited  rights  data  to  that. 

It  is  kind  of  reminiscent  of  a  situation  I  had  with  my  boys  when 
they  were  growing  up  and  they  were  about  4  years  old.  They  had 
toys  that  we  would  give  them  for  birthdays  and  Christmas,  and 
they  would  kind  of  put  them  in  three  groups.  The  first  group  of 
toys  were  those  that  they  didn't  want  anybody  else  to  play  with; 
the  second  group,  they  would  have  their  friends  come,  and  they 
would  play  with  them;  and  the  third  were  those  that  they  would 
either  play  with  and  break  or  wear  out  or  never  liked  to  begin 
with,  and  they  didn't  care  what  happened  to  them;  and,  unfortu- 
nately, I  feel  that  the  prime  contractors  are  looking  to  preserve 
those  most  expensive  toys. 
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I  think  the  800  Panel  was  probably  well  intentioned,  but  I  think 
they  are  clearly  naive.  The  prime  contractors  are  actually  going  to 
designate  the  most  lucrative  components  for  their  own  sole  source 
manufacturer,  they  are  going  to  enter  joint  agreements  with  some 
of  their  suppliers  for  the  other  parts,  and  the  less  attractive  parts 
and  the  small  dollar  parts  are  going  to  be  junked  for  open  competi- 
tion. I  think  in  every  respect  the  small  manufacturer  and  the 
American  taxpayer  loses.  The  prime  contractor  and  his  anointed 
sources  are  going  to  win. 

Another  Section  800  assault  on  the  small  business  community 
concerns  patents,  and  this  is  a  major  concern  to  us.  Under  present 
law,  a  patent  holder  is  entitled  to  recover  just  compensation  from 
the  Government  if  another  contractor  uses  its  patent  in  the  per- 
formance of  a  Government  contract.  The  patent  holder  cannot  sue 
the  contractor  who  uses  that  patent  directly. 

The  Section  800  Panel  has  recommended  that  a  prime  contractor 
be  permitted  to  sue  a  small  contractor  for  damages  even  if  that 
small  company  was  using  the  patent  in  the  performance  of  a  Gov- 
ernment contract.  What  is  worrisome  for  this  is  that  it  is  a  radical 
departure  from  the  way  things  are,  and  even  the  threat  of  a  spuri- 
ous lawsuit  by  a  prime  contractor  to  a  small  contractor  will  dis- 
courage him  from  ever  bidding  a  contract.  He  picks  up  the  phone, 
and  he  says,  "If  you  even  think  about  making  this  part,  I'm  going 
to  sue  you."  The  guy  is  obviously  not  going  to  bid  the  contract. 

The  final  area  that  I  worry  about  that  the  Section  800  Commit- 
tee has  proposed  affects  the  treatment  of  the  Buy  American  Act. 
The  report  makes  two  specific  and  lamentable  recommendations. 
The  first  is  that  all  commercial  items  be  exempted  from  the  Buy 
American  Act,  and  that  is  worrisome  simply  because  of  the  defini- 
tion problems  we  have  with  what  a  commercial  item.  The  second  is 
that  it  also  recommends  that  any  purchase  under  $100,000  be  ex- 
empted from  the  Buy  American  Act,  and,  as  you  heard  earlier,  well 
over  85  to  90  percent  of  the  purchases  made  are  going  to  fall  in 
that  category  of  buys  less  than  $100,000,  and  what  that  means,  in 
effect,  is  that  virtually  every  piece  of  hardware  that  is  bought  by 
the  Federal  agencies  under  $100,000  could  be  bought  offshore.  The 
combined  effect  of  these  recommendations  on  small  business  sup- 
pliers and  the  taxpayer  would  be  nothing  less  than  devastating. 

We  look  forward  to  the  leadership  of  this  committee  to  ensure 
that  our  voices  are  heard.  U.S.  laborers  and  taxpayers  obviously 
have  a  vested  interest  in  what  happens  to  this  800  Committee 
report,  and  the  last  thing  we  want  to  have  happen  is  for  those  jobs 
and  our  manufacturing  business  opportunities  to  go  offshore  and, 
as  Ross  Perot  is  fond  of  saying,  have  that  great  sucking  sound 
cause  them  to  evaporate  offshore. 

With  that,  sir,  we  look  forward  to  working  with  you  toward  that 
end,  hoping  we  can  reach  some  equitable  agreement  on  these  mat- 
ters. 

Thank  you. 

[Mr.  Reynold's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  Thank  you,  Mr.  Reynolds. 

Mr.  Wise. 
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TESTIMONY  OF  JIM  WISE,  WASHINGTON  REPRESENTATIVE, 
NATIONAL  ASSOCIATION  OF  CREDIT  MANAGEMENT,  [NACM] 

Mr.  Wise.  Thank  you,  Mr.  Chairman.  I  would  like  to  thank  you 
and  the  committee  for  the  opportunity  to  appear  before  you  this 
morning. 

My  name  is  Jim  Wise.  I  am  the  Washington  representative  for 
the  National  Association  of  Credit  Management,  or  NACM.  NACM 
was  established  in  1897  and  is  comprised  of  about  37,000  business, 
trade  executives  from  around  the  country.  As  such,  it  is  the  largest 
unsecured  trade  creditor  group  in  the  world,  and  they  make  the  de- 
cisions on  a  day-to-day  basis  regarding  the  extension  of  unsecured 
credit  from  business  to  business,  and,  as  such,  they  are  also  obvi- 
ously responsible  for  the  collection  in  a  timely  manner  for  the  in- 
voices that  are  outstanding. 

The  NACM  was  one  of  the  earliest  members  of  the  coalition  for 
Prompt  Pay,  and  I  am  here  today  to  do  a  very  poor  impersonation 
of  Kenton  Patty,  who  was  really  the  genius  behind  the  coalition  for 
Prompt  Pay. 

As  I  am  sure  you  are  aware,  the  coalition  was  formed  essentially 
to  try  to  bring  some  commercial  practices  into  the  Government 
contracting  area,  and  the  principal  focus  of  the  coalition  for 
Prompt  Pay  was  to  ensure  that  the  Federal  Government,  in  dealing 
with  vendors,  essentially  paid  its  bills  on  time,  a  rather  simple 
practice  that  exists  in  the  commercial  world  which  we  have  at- 
tempted to  bring  into  the  Government  contracting  world  as  well. 

I  would  like  to  address  just  a  couple  of  recommendations  that 
have  been  put  forth  by  the  Section  800  Panel  this  morning  if  I  can. 
The  primary  focus  of  my  testimony  this  morning  deals  with  the 
recommendation  by  the  panel  to  essentially  expand  the  discount 
period  that  exists  under  existing  Federal  law.  The  panel  has  recom- 
mended that  the  discount  period  be  amended  to  be  triggered  by 
either  the  date  of  the  receipt  of  the  invoice  or  the  receipt  of  the 
goods  and  services.  This  is  a  dramatic  departure  from  existing  law 
which  basically  holds  that  the  date  for  the  discount  period  should 
start  on  the  invoice  date. 

Mr.  Chairman,  with  all  due  respect,  the  small  business  communi- 
ty has  been  over  this  ground  before.  In  the  period  of  time  from 
1986  to  1988,  the  small  business  community  and  the  coalition  for 
Prompt  Pay  in  conjunction  with  the  GAO  examined  this  issue,  and 
we  came  up  with  recommendations  that  were  incorporated  into  the 
Prompt  Pay  Act  of  1988  that  basically  said  that  the  discount  period 
would  start  at  the  invoice  date. 

By  way  of  background,  in  1986  the  GAO  did  a  4-months  survey, 
and  what  they  determined  was  that  there  were  over  140,000  dis- 
counts that  were  claimed  by  Federal  agencies  amounting  to  some 
$2  million  that  were  claimed  by  Federal  agencies  after  the  expira- 
tion of  the  discount  date.  GAO  had  recommended  that  we  all  come 
up  with  some  methodology  by  which  we  would  have  some  uniformi- 
ty in  determining  when  the  triggering  mechanism  for  that  discount 
date  was,  and  that  largely  was  in  response  to,  quite  frankly,  agen- 
cies sitting  on  invoices  for  long  periods  of  time  or  the  fact  that 
there  was  no  acknowledgment  that  goods  had  been  received  or 
services  had  been  provided  in  any  type  of  a  timely  fashion. 
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So  the  only  objective,  unimpeachable  methodology  which  we  all 
agreed  upon  was  the  invoice  date.  It  is  in  current  law,  it  appears  to 
work,  and  it  is  somewhat  surprising  for  all  of  us  working  on  behalf 
of  small  businesses  to  see  this  issue  revisited. 

Cash  flow  really  is  the  life  blood  of  small  business.  Small  busi- 
nesses are  willing  to  offer  discounts  for  the  expeditious  payment  of 
invoices,  and  it  is  not  atypical  for  our  members  to  offer  a  2  percent 
discount  off  the  invoice  amount  if  the  payment  is  made  within  the 
15  days  of  the  invoice  date.  It  is  important  for  small  business  be- 
cause it  is  a  way  for  them  to  calculate  with  some  specificity  the 
cost  of  their  money  and  to  ensure  that  money  will  come  into  their 
coffers  in  a  timely  fashion. 

However,  the  recommendation  on  behalf  of  the  Section  800  Panel 
offers  absolutely  the  worst  of  both  worlds  for  small  businesses.  Not 
only  is  the  inclination  to  delay  payment  and  indeed  receive  funds 
back  into  the  treasury  of  those  companies  in  a  much  more  elongat- 
ed period  of  time,  but  indeed  you  are  also  going  to  see  the  likeli- 
hood of  the  amount  that  you  do  receive  will  be  less  than  what  you 
otherwise  would. 

On  behalf  of  the  coalition,  we  would  urge  you  to  strongly  consid- 
er the  effectiveness  of  current  law.  We  would  urge  you  to  reject 
this  recommendation  by  the  panel  and  take  a  very  close  look  at 
what  happened  to  so  many  small  businesses  when  we  went  to  the 
consolidated  payment  system  under  DECA  and  we  went  to  regional 
payment  centers  and  we  took  a  look  at  how  many  small  businesses 
went  under  because  of  the  inordinate  delay  in  receiving  payment 
for  the  goods  and  services  they  provided. 

I  would  like  to  just  address  one  other  section  of  the  panel's  rec- 
ommendation for  a  moment  if  I  can.  There  were  a  number  of  provi- 
sions that  were  part  of  the  Prompt  Pay  Act  Amendments  of  1988 
that  required  OMB  to  come  up  with  regulations  that  would  imple- 
ment the  act  and  would  be  made  part  of  the  Federal  Acquisition 
Regulation,  FAR. 

It  has  been  4  or  5  years  since  those  provisions  were  enacted  by 
Congress,  and  there  are  still  some  very  serious  provisions  of  the 
Federal  Prompt  Pay  Act  which  have  not  been  made  part  of  that 
FAR.  I  don't  want  to  enumerate  all  of  them,  Mr.  Chairman.  How- 
ever, we  have  itemized  them  in  my  written  statement. 

These  issues  ought  not  to  be  discounted.  They  are  vitally  impor- 
tant to  the  small  business  community,  and  they  need  to  be  resolved 
as  part  of  this  overall  effort  to  ensure  that  we  are  doing  the  most 
comprehensive  job  we  can  to  assist  and  protect  the  small  business 
community.  I  would  urge  this  committee,  if  you  possibly  can,  to 
either  assume  oversight  responsibility  or  to  encourage  OMB  to 
make  these  provisions  part  of  FAR  in  the  most  expeditious  manner 
possible. 

I  thank  you  very  much  for  the  opportunity  to  testify  before  you 
and  am  grateful  to  the  coalition  for  their  continued  efforts  on 
behalf  of  small  businesses. 

[Mr.  Wise's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  Thank  you,  Mr.  Wise. 

Mr.  Rennie. 
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TESTIMONY  OF  JOHN  C.  RENNIE,  CHAIRMAN,  NATIONAL  SMALL 
BUSINESS  UNITED  [NSBU],  CHAIRMAN/CEO  PACER  SYSTEMS,  INC. 

Mr.  Rennie.  Good  morning,  Mr.  Chairman.  I,  too,  appreciate 
being  asked  to  appear  today  and  to  discuss  these  issues. 

My  name  is  Jack  Rennie.  I  am  the  chairman  and  chief  executive 
officer  of  Pacer  Systems,  a  company  with  headquarters  outside  of 
Boston  and  a  defense  suppUer  for  25  years,  and  also  I  am  appear- 
ing here  today  as  chairman  of  National  Small  Business  United,  a 
65,000-company  nationwide  group  which  is  also  part  of  the  Small 
Business  Working  Group  addressing  these  issues. 

In  the  testimony,  I  summarize  my  background,  which  basically 
includes  a  period  when  I  was  in  the  Navy  in  the  RDT&E  communi- 
ty and  having  responsibilities  in  program  management  and  the  ac- 
quisition of  services  and  equipment  in  those  lines.  I  also,  of  course, 
summarize  my  experience  at  Pacer,  25  years  of  supplying  both  pro- 
fessional technical  services  and  products  to  the  Defense  Depart- 
ment among  other  customers  worldwide,  and,  finally,  as  a  volun- 
teer advocate  in  the  acquisition  or  procurement  area  since  1977. 

I  think  the  first  time  I  testified  was  having  to  do  with  Public 
Law  95507,  and  probably  the  most  prominent  position  I  had  was  as 
commissioner  for  procurement  in  the  White  House  Conference  on 
Small  Business  in  1986.  So  all  these  things,  the  Prompt  Pay  Act 
and  many  other  of  the  things  that  have  been  discussed  in  both  the 
report  and  in  the  testimony,  I  have  been  involved  in,  in  one  sense 
or  another. 

I  think  my  testimony  today  kind  of  is  in  two  parts,  and  it  is 
something  of  a  step  back  and  a  little  bit  broader  look  at  the  situa- 
tion. The  first  part  of  my  testimony  tries  to  reinforce  my  col- 
leagues' comments  and  enlarge  on  some  aspects  of  the  regulatory 
reform  aspects  of  the  system,  and  then  second  I  discuss  what  I  feel 
are  fundamental  problems,  limitations,  in  the  Section  800  Panel 
effort  and  report. 

With  regard  to  regulatory  reform,  I  think  first  we  need  to  devel- 
op, and  it  is  very  important  that  we  develop,  an  over-arching  and 
consistent  regulatory  framework  under  the  acquisition  laws.  The 
Section  800  Panel,  unfortunately,  considered  that  outside  their 
charter,  and  so  it  was  not  really  addressed,  so  they  missed  an  op- 
portunity, in  our  minds,  to  make  recommendations  for  really  fun- 
damental change  in  these  areas  of  developing  a  consistent  regula- 
tory framework. 

Second,  the  panel  also  did  not  stress  adequately  the  need  for  con- 
sistent Government-wide  procurement  process.  Defense  is  just  part 
of  the  overall  Government  picture,  and  it  is  important  to  the  small 
business  community,  but  we  feel  also  to  contractors  in  general, 
that  we  have  a  consistent  process  throughout  the  Government  pro- 
curement. 

We  mention  in  our  testimony  the  inadequacy  of  the  30-day  com- 
ment period  and  support  the  extension  of  the  usual  comment 
period  to  60  days  that  some  agencies  already  have;  we  feel  that  De- 
fense should  extend  to  that  as  well. 

An  important  point,  we  felt,  was  the  lack  of  attention  to  and  the 
enforcement  of  the  Regulatory  Flexibility  Act,  one  of  the  acts  that 
we  were  very  involved  in  the  early  eighties  and,  in  fact,  was  a 
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direct  spin-off  or  result  of  the  White  House  Conference  on  Small 
Business  in  1980. 

We  support  Representative  Ewing's  Reg.  Flex.  Act  Amendments 
of  1993  which  we  think  will  bring  attention  to  this  act  which  was  a 
landmark  provision,  and  which  has  never  really  been  enforced  and 
has  almost  been  just  paid  lip  service  to  in  many  of  the  Defense  pro- 
curements. 

Similar  reinforcement  we  feel  is  needed  to  the  Paperwork  Reduc- 
tion Act,  another  result  of  the  White  House  Conference  in  1980. 
Senators  Nunn,  Bumpers,  and  Danforth  in  S.  560  would  improve 
that  situation  if  enacted,  and  we  support  that  provision.  We  feel 
that  people  need  to  pay  attention  to  this  and  make  it  part  of  the 
real  working  system. 

A  theme,  I  think,  in  many  of  our  observations  both  with  respect 
to  this  panel's  report  and  also  the  system  in  general  is  that  there  is 
a  large  gap  between  how  Washington  pictures  the  system  works 
and  how  it  actually  works,  and  we  happen  to  be  on  the  "actually 
works"  end,  and  so  we  see  quite  a  bit  of  difference  in  what  are 
well-meaning  and  in  many  cases  well-focused  laws  and  regulations 
but  which  simply  don't  have  any  impact  in  the  real  world  on  the 
system. 

We  reiterate  the  ideas  that  procurement  regulations  should  in- 
clude statutory  references  and  that  it  would  help  if  synopses  of 
public  comments  were  issued  with  final  rules  including  the  ration- 
ale for  differences  between  the  proposed  rules  and  the  final  rules 
so  we  can  follow  the  rationale  of  the  whole  process  of  the  regula- 
tion writing. 

Finally,  we  have  suggested  again  the  theme  of  consistency  across 
all  the  Government  procurement,  urge  more  discipline  in  the  Fed- 
eral Acquisition  Regulations,  the  FAR  supplements,  and  the  sup- 
plemental deviations  that  occur  from  time  to  time.  All  of  these 
things  would  bring  a  much  more  predictable  and  understandable 
system,  and,  really,  we  feel  are  not  unreasonable.  We  allow  a  cer- 
tain flexibility  from  agency  to  agency  which  we  understand,  but 
there  is  no  reason  why  we  shouldn't  have  a  much  more  consistent 
system. 

I  then,  in  the  second  part  of  my  testimony,  address  what  I  felt 
were  fundamental  problems;  disappointments  really,  I  think,  is 
probably  the  most  appropriate  word,  with  respect  to  the  Section 
800  Panel's  work.  The  three  major  areas  that  I  address  are  the  ap- 
parent inattention  operational  end  of  the  system  —  that  is,  how 
the  system  really  works  —  as  I  just  mentioned;  second,  the  disap- 
pointing narrowness  of  the  charter  which  caused  the  panel's  ef- 
forts, in  our  mind,  to  amount  to  diddling  with  the  statutory  frame- 
work —  I  mean  essentially  kind  of  technocrats  getting  together  to 
shuffle  the  laws  and  get  a  neater  package,  but  really  not  anjrthing 
that  would  really  change  the  system  in  our  minds  in  any  funda- 
mental way  —  and  because  of  the  two  previous  points  I  was  espe- 
cially worried  that  the  recommendations  in  the  report,  taken  as  a 
group,  they  would  be  considered  systemic  reform,  which  we  feel  is 
far  from  systemic  reform  in  such  a  major  system.  There  were  such 
elemental  questions  that  weren't  answered  that  it  is  far  from  that. 

So  while  we  are  respectful  of  the  panel's  efforts  in  the  refine- 
ment of  the  statutory  framework,  we  were  very  disappointed  that 
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so  much  effort,  and  talent,  for  that  matter,  didn't  address  many  of 
the  fundamental  problems,  so  no  real  procurement  improvement 
we  see  would  emerge  from  this  in  the  operational  sense,  especially 
if,  as  the  panel  predicts,  it  would  take  some  years  to  get  the  body  of 
their  recommendations  through  the  Congress.  I  mean  it  doesn't 
hold  out  any  real  prospect  for  changing  the  system. 

This  exercise  then  is  sort  of  a  phase  of  what  Norm  Augustine 
mapped  as  the  growth  profile  of  regulations.  In  his  book  —  you 
may  be  familiar  with  it  —  he  tracked  the  ASPR  —  the  Armed 
Services  Procurement  Regulations  —  the  growth  of  those  from 
fewer  than  100  pages  to  more  than  2,700  pages  that  track  pretty 
much  like  the  growth  of  a  weed,  and  then  the  FAR  were  written, 
and  we  have  seen  the  FAR  and  the  FAR  supplements  and  so  forth 
begin  to  grow  again.  So  we  are  kind  of  in  one  of  those  periods  of 
refinements,  but  in  the  meantime,  we  really,  from  the  operational 
and  pointy  end  of  the  system,  don't  seem  to  see  very  many 
changes. 

So  we  suggest  that  to  really  get  to  the  fundamental  problems  in 
the  system  we  need  to  start  at  a  far  more  basic  position  than  the 
existing  laws  and  regulations,  and  to  do  so  we  suggest  a  prelimi- 
nary list  of  what  we  call  preliminary  questions.  These  are  a  couple 
of  dozen  questions  or  so  which  are  not  loaded.  In  other  words,  by 
that  I  mean  that  the  point  here  is  not  to  slant  the  review  of  the 
system  and  the  revision  of  the  system  toward  small  business  or 
toward  any  one  group  but  simply  to  go  back  and  really  address  the 
system  in  a  fundamental  way. 

The  world  geopolitical  system  has  changed  dramatically  in  the 
last  few  years  and  is  continuing,  and  the  Defense  Department,  on 
the  operational  end,  is  similarly  undergoing  dramatic  shifts  in 
force  levels  and  strategies  they  have  to  adopt  and  so  forth.  So  it 
would  seem  to  us  that  some  similarly  fundamental  investigation 
and  revision  of  the  procurement  system,  the  acquisition  system, 
needs  to  be  done. 

This  panel's  work  really  does  not  get  at  that,  and  some  of  the 
questions  which  I  won't  reiterate  here,  but  they  are  in  the  written 
testimony,  begin  to  get  at  some  of  those  points,  and  many  of  them 
are  directly  related  to  aberrations  and  strange  occurrences  that  I 
have  seen  myself  in  just  my  own  company  or  other  companies  that 
I  know  supply  the  Government. 

So  we  support  the  comments  of  my  colleagues.  We  suggest  a  need 
for  broad  attention  to  a  Government-wide  regulatory  reform  and 
enforcement  system  that  is  consistent;  and,  finally,  we  just  wanted 
to  caution  people  who  this  is  not  really  systemic  reform  —  which  is 
badly  needed,  but  this  is  not  it  —  this  is  largely  a  kind  of  statutory 
refinement,  and,  allowing  for  the  differences  of  opinion  about  the 
various  provisions,  we  just  were  afraid  because  of,  in  some  cases, 
assertions  by  the  panel  but  more  some  of  the  press  surrounding 
this  whole  effort  that  they  begin  to  say,  "Well,  if  we  pass  this  or 
some  version  of  the  Section  800  Panel's  recommendations,  we  will 
now  have  a  new  and  much  better  procurement  system."  We  simply 
don't  see  that  as  happening.  It  is  not  that  far  reaching. 

So  these  were  our  general,  kind  of  backed  up,  kind  of  looking  at 
the  broader  picture  sort  of  comments. 

Thank  you. 
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[Mr.  Rennie's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  Thank  you  very  much,  Mr.  Rennie. 

I  noted  your  questions.  They  are  quite  interesting,  and  the  panel 
will  be  looking  in  all  these  areas,  including  Mr.  Wise's  and  others, 
to  having  maybe  a  future  hearing  and  bringing  representatives  of 
the  Acquisition  Department  at  0MB  in  to  try  to  understand  why  a 
lot  of  the  things  you  have  recommended  today  aren't  being  en- 
acted. 

For  instance,  I  think  it  was  the  first  time  I  was  aware,  I  know  I 
have  had  a  continual  problem  with  my  small  business  people  on 
procurement  at  my  local  Federal  installations  with  the  lack  of  co- 
operation on  posting.  I  think  Ms.  Nelson  brought  that  up  about  the 
telephone  or  electronic. 

I  presume  when  you  said  that,  you  meant  by  fax  and  others,  that 
they  could  get  their  bids  in  and  in  some  way  circumvented  the  law 
in  this  particular  regard,  and  I  think  that  is  very,  very  important, 
and  certainly  I  would  want  to  address  it. 

I  will  also  be  meeting  with  the  full  committee  chairman  on  some 
of  your  recommendations  here,  asking  as  we  move  forward  on  any 
legislation  that  we  have  authorization  or  otherwise  that  maybe 
some  of  these  things  can  be  corrected  in  that  situation. 

I  have  a  couple  of  questions  before  I  get  to  Mrs.  Clayton  and  ma- 
jority and  minority  staff  for  any  questions. 

We  have  talked  about,  of  course,  raising  the  threshold  —  it  was 
brought  up  in  the  panel  —  from  the  $25,000  to  some  figure,  wheth- 
er it  is  $100,000  or  whatever  it  may  be.  Of  course,  the  $25,000 
figure  relates  very  much  to  the  Davis-Bacon  threshold  that  sits 
there  today,  which  means  that,  under  $25,000  you  don't  have  to 
meet  the  Davis-Bacon  requirements.  Having  been  on  the  floor 
when  the  Davis-Bacon  Act  has  been  brought  up  continually,  I  think 
I  could  have  an  easier  time  delivering  a  baby  than  increasing  the 
Davis-Bacon  threshold. 

If  we  get  there  and  certainly  we  raise  the  threshold  but  we  don't 
raise  the  Davis-Bacon  threshold,  is  this  going  to  be  a  very  serious 
problem,  or  would  it  be  a  minor  problem  as  far  as  small  businesses 
are  concerned? 

Ms.  Nelson.  Mr.  Chairman,  right  now  the  small  purchase 
threshold  is  $25,000,  and  the  Davis-Bacon  threshold  is  $2,000.  They 
are  already  not  connected. 

Chairman  Bilbray.  Then  my  staff  has  misinformed  me,  because  I 
asked  that  question,  and  they  will  be  thumped  after  the  hearing. 

[Laughter.] 

So  it  is  $2,000  at  this  point. 

Ms.  Nelson.  The  Section  800  Panel  did  recommend  that  all  of 
what  they  called  the  socioeconomic  thresholds  be  raised  to 
$100,000,  but  right  now  they  are  all  over  the  map,  ranging  from 
$2,000  for  the  Davis-Bacon  and  $25,000  for  the  small  purchase 
threshold.  Miller  Act  and  some  other  types  of  laws.  So  there  are 
already  a  lot  of  deviations  in  the  various  socioeconomic  thresholds. 

What  the  Small  Business  Working  Group  woukd  recommend  is 
that  each  of  the  30  thresholds  that  the  Section  800  Panel  addresses 
be  looked  at  separately.  There  may  be  a  good  reason  to  raise  some, 
perhaps  above  the  $100,000  level  or  below  the  $100,000  level. 
Others,  there  may  not  be. 
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Each  of  them  has  a  different  impact.  We  recognize  the  need  for 
simpHcity,  but  simpHcity  should  not  be  based  on  the  need  for  a  con- 
tracting officer  to  have  a  single  number  in  his  or  her  head,  it 
should  be  based  on  the  reason  for  the  law  in  the  first  place. 

Chairman  Bilbray.  I  see. 

Any  other  comments? 

Buy  American:  I  don't  think  the  recommendations  that  the  panel 
had  on  removing  the  Buy  American  clause  have  much  of  a  chance 
of  surviving  through  Congress.  Most  of  you  have  objected  to  that 
clause.  Do  any  of  you  support  removing  that  provision? 

Mr.  Rennie.  Mr.  Chairman,  I  would  say  that  I  think  in  the  world 
that  we  are  getting  into  now  that  we  need  to  examine  how  our  con- 
tractors are  being  treated  in  other  countries.  In  particular,  one  of 
the  areas  that  I  have  been  peripherally  involved  in  has  been  the 
Economic  Community  in  Europe's  setting  of  standards  and  so  forth 
and  their  treatment  of  outside  contractors.  I  think  that  our  Buy 
American  provisions  need  to  be  played  into  that  whole  debate,  as 
to  whether  there  is  real  true  reciprocity.  It  has  been  an  area  that, 
frankly,  that  we  have  not  really  enjoyed  very  much  success  in.  At 
least  the  last  time  that  I  was  in  touch  with  this,  we  did  not  enjoy 
much  success  in  trying  to  impact  their  standards.  So,  in  effect,  they 
complain  about  our  Buy  American  provisions,  but,  in  fact,  in 
Europe,  while  they  say  they  don't  have  the  equivalent,  what  they 
do  have  is  essentially  a  provision  that  says  that  their  governments 
don't  have  to  entertain  a  foreign  bid  at  all.  In  other  words,  at  least 
here  an  overseas  company  has  the  assurance  that  if  they  make  a 
bid  —  I  mean  assuming  they  are  qualified  and  so  forth  —  that  at 
least  their  proposals  will  be  evaluated,  which  currently  is  not  the 
case  that  we  enjoy  in  Europe. 

So  I  think  that  while  sometimes  the  Buy  American  clause  gets 
knocks  in  a  global  marketplace,  we  have  to  certainly  ensure  that  if 
we  change  the  Buy  American  Act  at  all,  it  ought  to  be  stimulated 
by  some  kind  of  reciprocity  on  the  part  of  our  overseas  trading 
partners  and  economic  collaborators. 

Chairman  Bilbray.  All  right. 

Before  I  defer  to  Mrs.  Clayton,  I  have  one  other  question.  You 
have  said,  all  of  you,  in  your  testimony,  almost  unanimously,  that 
one  of  the  big  problems  with  the  800  Panel  was  the  fact  that  they 
did  not  have  any  representatives  of  small  business.  When  we  have 
representatives  from  that  panel  here,  or  0MB,  I  am  sure  they  are 
going  to  say  that  is  not  true,  that  there  are  some  people  within  the 
small  business  community  within  the  panel.  Is  there  anyone  there 
that  could  be  conceivably  considered,  in  your  mind,  from  the  small 
business  community? 

Ms.  Nelson.  I  reviewed  the  list  of  the  panel  when  it  was  appoint- 
ed, Mr.  Chairman,  and  there  is  not  a  single  identifiable  representa- 
tive of  the  small  business  community  or  the  small  disadvantaged 
business  community,  on  the  panel. 

Let  me  point  out  that  the  panel  was  subject  to  the  Federal  Advi- 
sory Committee  Act  and  they  did  hold  public  hearings.  One  of  the 
problems  even  then  that  the  small  business  community  had  is  that 
we  simply  don't  have  the  resources  to  respond  as  quickly  as  the 
Section  800  Panel  was  asking  us  to  respond.  We  don't  have  associa- 
tion staffs  that  are  dedicated  solely  to  these  issues.  We  don't  have 
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the  employees  of  our  member  companies  who  are  dedicated  solely 
to  staying  and  living  in  Washington  and  working  these  issues. 

As  a  result  of  our  own  lack  of  resources,  which  is  a  reflection  of 
the  companies  that  we  represent,  we  simply  did  not  have  the  op- 
portunity to  voice  our  concerns,  and  when  our  individual  small 
business  associations  like  NAMB  did  take  advantage  of  the  oppor- 
tunity to  express  their  views,  quite  frankly,  we  were  treated  maybe 
with  disdain  by  at  least  some  of  the  staff  of  the  panel. 

Chairman  Bilbray.  Any  other  comments  on  that? 

So  when  we  have  a  hearing  here,  when  they  come  in,  and  when 
they  say,  "You  were  given  adequate  opportunity  to  have  your 
input,"  whether  or  not  as  a  member  of  the  group  or  as  witnesses, 
your  comment  is  the  fact  that  you  don't  have  the  ability  to  suggest 
what  they  were  doing  and,  second,  what  kind  of  notice  did  they 
give  you?  You  said  you  didn't  have  adequate  notice  to  be  able  to 
input. 

Ms.  Nelson.  Many  times  in  my  own  mailbox  I  would  get  two  or 
three  notices  from  the  Section  800  Panel  each  a  half-inch  thick  or 
three-quarters  of  an  inch  thick,  asking  for  review  and  comments 
within  1  to  2  weeks. 

Chairman  Bilbray.  Is  that  true  of  all  the  groups? 

Mr.  Rennie.  Yes. 

Mr.  Wise.  Yes. 

Mr.  Reynolds.  Yes. 

Chairman  Bilbray.  Mrs.  Clayton. 

Mrs.  Clayton.  Thank  you,  Mr.  Chairman. 

I  gather  that  none  of  the  panelists  would  object  that  there 
needed  to  be  some  reform  in  Defense  procurement  procedures.  It  is 
not  that  the  panel  goal  was  not  lofty  enough. 

Mr.  Rennie.  That  is  basically  my  view.  I  mean  it  isn't  that  what 
they  did  was  of  no  use,  but  the  important  thing  is  that  we  don't 
think  that  if  we  implemented  their  recommendations,  modified 
however  by  our  recommendations  and  others,  that  we  now  would 
have  a  new  procurement  system  in  the  operational  sense,  we  won't, 
we  will  have  the  same  system,  we  just  will  have  streamlined  some 
of  the  statutory  end  of  it  and  maybe  simplified  things  primarily 
from  the  buyer's  viewpoint  and  the  contracting  officers  and  so 
forth,  not  so  much  from  the  seller's  end  at  all. 

Mrs.  Clayton.  Last  Friday,  Congressman  Lancaster,  who  is  also 
a  member  of  this  committee,  and  I  had  a  joint  forum  in  our  district 
to  really  assess  the  DOD  procurement  procedures  for  the  benefit  of 
the  small  business  persons  in  our  two  congressional  districts.  One 
of  the  reasons  for  having  it  was  to  help  them  understand  the  com- 
plexities of  the  bureaucracy  and  go  through  the  process  with  them. 
Although  we  weren't  there  in  attendance,  almost  200  business  per- 
sons expressed  appreciation  for  finally  someone  trying  to  explain 
what  was  there.  So  at  least  there  is  a  conversation  going.  But  the 
acknowledgment  by  everyone  there  was  that  the  system  needed  to 
be  improved  —  not  knowing  where  to  go,  whom  to  go  to,  for  gener- 
al procedures. 

I  also  gather  from  your  comments  that,  as  you  say,  it  may  be 
streamlined,  but  there  is  going  to  be  a  potentially  detrimental 
threshold  required,  at  least  in  terms  of  the  first  panelist,  and  that 
that  new  threshold  would  make  it  more  difficult  than  the  current 
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system  is  for  small  business  persons  to  have  an  opportunity  to  com- 
pete for  DOD  contracts.  Is  that  generally  the  feeling  of  all  of  you? 

Mr.  Reynolds.  If  I  may,  I  agree  with  what  you  are  saying.  One  of 
the  beauties  of  raising  the  threshold  level  on  all  of  these  areas,  the 
socioeconomic  and  some  of  the  environmental  issues,  and  when 
they  actually  begin  to  kick  in,  I  think,  having  worked  on  the  Gov- 
ernment side  as  a  procurement  agent  for  a  time,  I  can  appreciate 
the  fact  that  it  makes  their  job  easier,  and  as  a  small  businessman, 
I  don't  disagree  with  the  fact  that  some  of  those  need  to  be  raised 
just  as  a  matter  of  administrative  ease.  But  I  think  what  you  have 
got  to  watch  out  for  is  that,  when  you  raise  those,  you  also  don't 
step  on  the  feet  of  the  small  businessmen  who  may  rely  on  parts  of 
those  regulations  to  protect  them  in  some  things  like  advanced 
notice. 

So  by  raising  small  purchase  thresholds  to  $100,000,  I  think  it  is 
probably  a  good  idea,  but  just  don't  stop  telling  me  when  those  op- 
portunities hit  the  boards.  If  you  can  still  tell  me  when  something 
is  going  to  be  bought  over  $25,000,  please  continue  to  do  that  and 
don't  raise  that  advisory  threshold  to  $100,000.  That  is  all  we  cau- 
tion: Be  conscious  and  sensitive  to  the  fact  that  some  of  these  may 
negatively  impact  small  businesses,  and  I  think  those  can  be  treat- 
ed separately  and  apart  from  just  a  mere  matter  of  raising  the 
threshold. 

Ms.  Nelson.  Mrs.  Clayton,  let  me  emphasize,  the  small  business 
community  does  support  streamlining  the  acquisition  system.  What 
we  don't  support  is  streamlining  the  acquisition  system  on  the 
backs  of  small  business.  We  believe  that  there  was  a  natural  bias 
given  the  panel  members  on  the  Section  800  Panel  toward  the 
buyer.  There  is  a  lot  of  streamlining  that  can  take  place.  We  would 
support  it.  We  support  many  of  the  recommendations  of  the  panel. 
But  when  those  streamlining  activities  are  only  for  the  conven- 
ience of  the  buyer  and  never  take  into  consideration  the  business 
realities  of  the  sellers,  that  is  where  we  have  concern. 

Mrs.  Clayton.  Mr.  Chairman,  maybe  you  can  answer  this.  One 
panelist  was  suggesting  we  ought  to  have  oversight  opportunities. 
Where  is  this  in  terms  of  all  of  the  authorizing  committees? 

Chairman  Bilbray.  We  do  have  oversight  in  the  sense  that  we  do 
the  small  business,  but  we  have  to  reach  out  a  little  bit  to  get  that 
oversight  beyond  —  we  can  have  oversight,  but  we  are  not  the  com- 
mittee of  jurisdiction  over  the  Department  of  Defense,  for  sure,  on 
their  acquisition.  On  the  other  hand,  I  am  also  on  the  Armed  Serv- 
ices Committee,  as  many  of  us  are,  and  we  have  acquisition.  So  it  is 
almost  a  parallel.  Many  of  the  members  of  this  committee  —  and  I 
don't  know  if  it  is  by  accident  or  by  plan  —  end  up  as  members  of 
the  Armed  Services  Committee  and  the  Small  Business  Committee. 

So  we  certainly  are  going  to  have  to  take  more  and  more,  and,  as 
chairman  of  this  committee,  I  intend  to  take  more  and  more  reach- 
out.  Until  somebody  slaps  me  back,  I  am  going  to  keep  doing  this. 

Mrs.  Clayton.  Well,  there  is  the  opportunity,  apparently,  and 
the  advocacy  on  the  part  of  the  chairman.  We  could  have  amend- 
ments to  impact  if  we  needed  to.  Is  that  what  you  are  saying? 

Chairman  Bilbray.  That  is  correct.  In  fact,  what  we  want  to  do 
is  meet  with  the  full  committee  chairman  and  see  what  we  can  do 
on  the  next  authorization  bill  or  some  other  bills,  and  maybe  even 
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when  the  Armed  Services  authorization  bill  goes  to  the  floor,  which 
we  are  starting  to  mark  up  this  week,  there  may  be  some  areas 
where  we  can  propose  amendments  to  this  program  and  see  what 
we  can  do  to  get  some  help. 

Mrs.  Clayton.  One  final  question,  Mr.  Chairman,  if  I  may. 

On  the  8(a),  the  rejection,  I  did  not  hear  your  verbal  comrnent, 
but  just  scanning  your  written  comments,  you  actually  testified 
and  made  the  recommendations  to  the  panel,  but  they  just  system- 
atically rejected  them? 

Mr.  Wesley.  We  also  sent  them  a  letter  that  they  did  not  re- 
spond to. 

Mrs.  Clayton.  Why  the  rejection?  They  just  rejected  the  idea  or 
it  didn't  get  there  in  time? 

Mr.  Wesley.  Well,  I  guess  our  general  feeling  was,  as  we  stated 
in  our  testimony,  we  don't  think  the  people  on  the  panel  really  un- 
derstood the  difference  between  small  business  management  busi- 
nesses and  the  8(a)  Program.  I  think  it  was  just  a  lack  of  under- 
standing, and  I  think  throughout  the  general  procurement  commu- 
nity you  find  a  lot  of  people  who  do  not  understand. 

Mrs.  Clayton.  The  reason  that  strikes  me  as  somewhat  incon- 
sistent is  that  I  think  DOD,  if  any  agency  has  had  pressure  to  do 
more  8(a),  and  that  has  been  probably  the  window  of  opportunity 
where  people  understood  that  if  you  were  going  to  have  an  impact 
on  procurement  of  the  Federal  purchasing  power,  that  is  where  the 
opportunity  was,  because  that  is  the  biggest  buyer  in  the  Federal 
Government. 

Mr.  Wesley.  It  is  the  biggest  buyer,  but  they  still  have  not  met 
their  goals. 

Mrs.  Clayton.  Oh,  I  understand  that.  I  understand  that  perfectly 
well.  But  now  for  a  citizen  panel  to  not  understand  what  8(a) 
meant,  if  they  haven't  met  the  goals  in  the  first  instance  and  they 
are  the  biggest  buyer  in  the  Federal  Government,  and  to  deny  any 
recognition  of  that  public  policy  responsibility  to  the  8(a)  small 
business  and  disadvantaged  business,  that  is  to  negate  even  the 
progress  they  have  made,  if  you  follow  me.  That  is  a  step  back- 
wards rather  than  a  step  forward,  because  although  they  have 
never  met  their  goals.  Defense  was  still  seen  as  where  you  could 
have  some  impact  and  should  be  pushing. 

Now,  to  acknowledge  that,  Mr.  Chairman,  I  think  is  particularly 
troubling,  because  that  is  not  going  in  the  right  direction,  that 
seems  to  be  a  regression  from  what  we  have  achieved  already  in 
DOD.  So  rather  than  streamlining,  that  is  almost  denying  a  public 
posture  that  has  been  established  —  not  achieved,  at  least  estab- 
lished —  and  for  them  not  to  have  that  in  their  written  comments 
I  think  is  particularly  troubling. 

Chairman  Bilbray.  Mrs.  Clayton,  you  will  find  as  you  serve  here 
in  Congress  that  we  always  have  trouble  with  Government  agen- 
cies meeting  those  standards  and  meeting  the  set-asides  and  the 
percentages  that  we  always  want.  We  have  to  constantly  monitor 
them,  and  I  think  that  is  what  the  panelists  are  telling  us,  that 
oversight  is  necessary  and  we  are  going  to  have  to  be  very,  very 
aggressive  in  the  next  few  years  to  make  sure  that  small  business- 
es get  their  share  of  Federal  contracting,  whether  it  is  DOD,  DOE, 
or  whoever  it  is,  and  that  is  our  intent  in  this  committee. 
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Do  you  have  any  further  questions? 

Mrs.  Clayton.  Just  permission  to  put  my  opening  statement  into 
the  record. 

Chairman  Bilbray.  Without  objection. 

[Mrs.  Clayton's  statement  may  be  found  in  the  appendix.] 

Chairman  Bilbray.  I  believe  my  staff  member  here,  Mr.  Marti- 
nez, has  some  questions  for  the  panel. 

Mr.  Martinez.  Yes,  before  I  get  thumped. 

Just  a  couple  of  brief  questions,  particularly  for  Ms.  Nelson  and 
Mr.  Wesley  since  we  were  having  some  recording  problems  at  the 
beginning. 

Ms.  Nelson,  what  is  the  feeling  of  the  small  business  community 
about  the  EDI  system  in  reference,  for  example,  to  the  Gaytex 
system?  They  are  using  that  on  Wright-Patterson  right  now. 

Ms.  Nelson.  Generally  speaking,  the  small  business  community 
is  very  supportive  of  electronic  contracting.  As  you  know,  in  our 
written  statement  we  specifically  recommend  the  implementation 
of  the  electronic  equivalent  of  a  Commerce  Business  Daily. 

In  talking  to  some  representatives  of  the  Government,  I  find  they 
believe  the  myth  that  small  businesses  generally  are  not  techno- 
logically progressive  enough  to  take  advantage  of  electronic  con- 
tracting. Let  me  disabuse  you  of  that  myth  right  now.  In  my  expe- 
rience, small  businesses  are  very  technologically  advanced.  In  fact, 
the  smaller  and  the  newer  the  firm,  the  more  likely  they  are  to  be 
immediately  capable  of  taking  advantage  of  such  new  systems. 

It  is  a  very  simple.  Let's  say  you  sit  down  today  and  say,  "I'm 
going  to  start  a  small  business.  I  need  to  set  up  an  accounting 
system."  You  don't  run  down  to  the  local  office  supply  store  and 
buy  accounting  sheets.  You  run  down  to  the  local  computer  store 
and  buy  software.  So  small  and  emerging  firms  are  much  more 
likely  to  be  computerized  and  to  be  immediately  able  to  take  ad- 
vantage of  those  opportunities.  Firms  that  have  been  in  business 
for  20  years  or  a  century  are  still  taking  care  of  their  records  by 
pushing  paper.  So  it  is  probably  advantageous  to  small  and  small 
disadvantaged  businesses  to  move  into  a  higher  technology  arena. 

Mr.  Martinez.  Mr.  Wesley,  just  briefly,  could  you  go  oyer  again 
some  of  the  detriments  that  some  of  the  commercial  practice  proce- 
dures that  are  in  the  Section  800  Panel  could  have  on  disadvan- 
taged businesses,  and,  if  you  could,  just  a  little  bit,  some  of  the  staff 
reading  of  this  leads  to  believe  that,  the  way  it  is  written,  it  could 
lead  to  some  bundling  problems  of  small  business  contracts.  What 
is  your  feeling  on  that? 

Mr.  Wesley.  The  first  part  of  your  question  dealt  with  commer- 
cial practices.  I  didn't  quite  understand  that. 

Mr.  Martinez.  Just  a  little  bit  more  about  —  the  panel  recom- 
mends lifting  the  requirements  for  socioeconomic,  for  example,  to 
set  aside  some  of  those  other  issues. 

Mr.  Wesley,  right. 

Mr.  Martinez.  Because  we  were  having  some  recording  problems 
in  the  beginning,  could  you  just  go  into  a  little  bit  more  how  detri- 
mental that  could  be  to  the  minority  business  community. 

Chairman  Bilbray.  He  is  asking,  because  the  court  reporter 
wasn't  here  earlier,  if  maybe  you  could  repeat  that  for  the  record. 
We  would  like  to  get  that  in  because  we  think  it  is  so  important. 
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Mr.  Wesley.  OK.  Basically,  we  have  the  8(a)  Program  because 
the  amount  of  Government  contracting  dollars  that  are  going  to 
minority  businesses  is  so  far  removed  from  the  minority  percentage 
in  our  economy  or  in  our  population,  if  you  look  at  the  number  of 
minorities  in  the  population  throughout  the  country,  you  will  come 
up  with  something  in  excess  of  25  percent.  If  you  look  at  the 
amount  of  Federal  dollars  that  are  going  to  minority  businesses, 
you  are  down  below  5  percent.  So  that  tells  us,  at  least  in  my  mind, 
that  there  is  a  very  definite  need  for  some  type  of  socioeconomic 
program  that  allows  minority  businesses  to  establish  a  foothold. 
We  have  an  8(a)  Program  that  is  primarily  designed  to  provide,  if 
you  will,  to  allow  minority  businesses  to  establish  a  foothold  in 
their  niche  areas  and  hopefully  grow  to  become  competitive  so  that 
they  can  compete  once  they  have  graduated  from  the  program. 

Can  you  think  of  an3rthing  else? 

Ms.  Owens.  I  think  he  just  wants  you  to  reiterate  about  subcon- 
tracting plans  which  I  think  is  very  important  to  our  constituents. 

Mr.  Wesley.  OK.  As  the  procurement  regulations  exist  right 
now,  there  is  a  requirement  for  subcontracting  plans  when  you 
exceed  a  particular  dollar  threshold,  and  the  panel  appeared  to  be 
trying  to  do  away  with  the  contract-by-contract  requirement  for 
those  plans  and  saying  that  you  ought  to  focus  on  companies.  We 
disagree  with  that,  because  Public  Law  95-507  specifically  required 
that  it  be  by  contract,  and  the  contract  offers  you  a  vehicle  that 
can  be  used  to  enforce  that  requirement,  and  to  remove  that  re- 
quirement does  not  make  sense  because  that  would  make  violations 
much  worse  and  more  rampant  than  they  are  today. 

Mr.  Martinez.  That  is  all  we  have. 

Chairman  Bilbray.  OK.  Unless  there  are  any  other  statements 
the  panel  wants  to  make,  that  concludes  our  testimony  today.  I  ap- 
preciate all  of  you  coming  in.  This  is  only  the  first  of  probably 
many  hearings  that  we  will  have  over  the  next  few  years  on  this 
particular  area. 

As  I  stated  before,  I  am  very  impressed  with  the  testimony  that 
was  submitted.  I  did  spend  the  last  couple  of  days  reading  your  tes- 
timony before  you  came  in  here  today  and  will  be  discussing  this 
with  the  full  committee  chairman  and  having  further  oversight 
hearings.  You  are  absolutely  right,  we  need  oversight,  we  need  to 
push  forward  aggressively.  If  this  committee,  I  firmly  believe, 
doesn't  do  it,  no  one  else  is  going  to  do  it  because  they  have  so 
many  other  areas,  like  I  served  for  4  years  on  procurement  in  the 
Armed  Services  Committee.  Believe  me,  they  have  so  many  prob- 
lems in  procurement  there  that  the  effects  for  small  business  are 
really  kind  of  lost  in  the  magnitude  of  a  $300  billion  budget  that 
we  have  there. 

So  we  will  continue,  we  will  push  forward,  and  we  appreciate  all 
of  you  coming  and  taking  your  valuable  time  to  be  with  us,  and 
hopefully  we  will  be  meeting  with  you  in  the  future  and  discussing 
this  as  we  move  forward  on  the  recommendations  that  came  out  of 
the  Section  800  Panel.  Thank  you  again  for  coming. 

[Whereupon,  at  11:30  a.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  Chair.] 
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Opening  Statement  of  the 

Honorable  James  H.  Bilbray 

Chairman 

Subcommittee  on  Procurement,  Taxation  and  Tourism 
of  the  Committee  on  Small  Business 

June  22,  1993 


"Hearings  with  regards  to  small  business  concerns 

to  the  Section  800  Panel  recommendations  on 

Department  of  Defense  acquisition  reform." 


Today,  the  Subcommittee  embarl<s  on  what  many  perceive  as  the  most  ambitious  and  far 
reaching  effort  to  date  to  reform  and  streamline  the  way  the  Department  of  Defense  does 
business.  Today,  we  begin  this  Subcommittee's  responsibility  to  scrutinize  the  proposals  put 
forth  by  the  Department  of  Defense  Advisory  Panel  on  Streamlining  and  Codifying  Acquisition 
Law,  commonly  known  as  the  Section  800  Report. 

This  is  an  effort  that  has  taken  on  the  resources  of  not  only  this  committee  but  also  the 
Committee  on  Armed  Services  and  the  Committee  on  Government  Operations.  I  am  well  aware 
of  Chairman  Conyers  current  proposal  HR  2238  and  it  is  my  understanding  that  Chairman 
Dellums  hopes  to  sometime  this  summer  begin  his  own  set  of  hearings  on  the  Section  800  report. 

In  a  speech  which  I  gave  earlier  this  year  before  the  U.S.  Chamber  of  Commerce's 
Section  800  Conference,  1  expressed  my  subcommittee's  commitment  to  not  only  a  careful  study 
of  the  effect  that  these  proposals  would  have  on  small  business  participation  in  DoD  procurement 
but  also  my  concern  at  that  time  regarding  a  number  of  the  proposals  that  the  Subcommittee  and 
staff  had  already  become  aware  of.  There  is  no  doubt  that  the  DoD  acquisition  system  is 
overburdened,  often  antiquated,  overtly  regulatory  and  extremely  unfriendly  to  small  business 
participation. 

If  DoD  is  to  operate  effectively  and  efficiently  in  a  time  of  budget  cutting  and  reach  an 
efficient  level  of  streamlining  it  must  progress  carefully  without  forgetting  our  government's 
responsibilities  to  assist  and  promote  small  businesses.  We  must  also  remember,  that  this  is 
merely  the  first  step  to  what  must  be  our  ultimate  responsibility,  the  eventual  reform  and 
coordination  of  this  government's  total  procurement  system. 

There  is  no  question  that  much  of  this  report  includes  long-needed  technical  changes  and 
updating  of  long  outdated  requirements.  However,  some  of  the  core  recommendations  of  this 
report  strike  at  the  heart  of  small  business  opportunities  and  requirements  that  DoD  insure  small 
business  participation. 

Of  particular  concern  to  me  have  been  proposals  that  will  affect  contract  formation. 
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specifically  proposals  to  increase  the  small  business  purchase  threshold  and  to  institute 
commercial  practices  in  DoD  procurement.  These  are  particularly  sensitive  to  the  small  business 
community  as  they  form  the  core  of  protection  and  opportunity  that  small  businesses  receive. 
It  is  clear  to  this  subcommittee,  that  any  dramatic  increases  in  the  small  purchase  threshold  must 
be  preceded  by  implementation  of  electronic  reporting  requirements,  such  as  an  Electronic  Data 
Interchange  (EDI)  system  similar  to  the  current  GATEC  system  being  used  by  the  Air  Force  at 
Wright  Patterson  Air  Force  Base. 

In  the  area  of  commercial  practices,  few  will  disagree  that  DoD  must  switch  to 
commercial  purchasing  practices  in  order  to  be  able  to  take  advantage  of  off-the-shelve  products. 
In  addition,  this  reform  would  terminate  the  overburdening  requirement  that  DoD's  current 
highly  technical  and  non-commercial  requirements  place  on  businesses  and  prevent  many  from 
even  approaching  contracting  opportunities.  However,  I  am  very  concerned  that  the  report's 
recommendations  to  exempt  DoD  from  various  socio-economic  requirements,  such  as  small 
business  and  minority  set-asides  and  the  dubious  and  open  ended  definition  for  commercial 
practices  that  is  used,  would  have  the  opposite  effect  of  excluding  many  of  small  businesses  and 
leading  to  abuses.    This  subcommittee  supports  the  concept,  but  not  as  currently  crafted. 

The  witnesses  today  will  also  discuss  issues  involving  prompt  payment,  the  proposed 
repeal  of  buy-American  laws  and  another  issue  of  special  interests  to  this  subcommittee,  the  lack 
of  enforcement  of  current  federal  acquisition  regulations.  Let  me  assure  all  of  you  that  all  of 
these  concerns  must  be  dealt  with  if  we  are  to  pass  a  comprehensive  and  not  damaging 
procurement  reform. 

Thank  you  for  coming  before  us  today  and  I  look  forward  to  your  testimony. 
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Opening  Statement  of  Congresswoman  Eva  Clayton 

Small  Business  Procurement  Subcommittee 

June  22,  1993 

No  one  would  dispute  that  the  Department  of  Defense's 
acquisition  programs  need  reform.   It  is  widely  recognized  that 
the  current  DoD  acquisition  procedures  are  outdated  and 
inefficient.   However,  it  is  the  responsibility  of  this  Committee 
to  insure  that  reforms  that  are  drafted  to  address  the  current 
acquisition  problems,  do  not  create  more  problems  for  small 
businesses  or  prevent  them  from  competing  for  DoD  contracts. 

On  Friday  of  last  week,  Congressman  Lancaster  and  I  held  a 
Department  of  Defense  Procurement  Workshop  and  invited  small 
businesses  and  officials  from  DoD  and  the  SBA  to  participate. 
Over  200  small  business  owners  participated  in  the  workshop  and  I 
believe  it  helped  many  to  understand  how  to  get  started  in 
competing  for  DoD  contracts.   Many  at  the  workshop  addressed  the 
need  to  simplify  the  contract  process,  and  I  hope  that  reform 
proposals  we  consider  will  simplify  the  contracting  process  and 
make  competing  for  DoD  contracts  more  accessible  to  small 
businesses. 

The  Section  800  report  makes  recommendations  which  would 
streamline  the  DoD  acquisition  procedures.   I  commend  the  Section 
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800  Panel  on  their  efforts,  yet,  I  feel  we  need  more  information 
on  how  their  recommendations  would  affect  small  businesses  before 
we  begin  to  implement  their  recommendations.   For  this  reason  I 
thank  the  Chair  for  holding  this  hearing.   The  reform  of  the  DoD 
acquisition  system  will  have  impacts  on  small  businesses,  and  we 
need  to  insure  that  those  are  positive  or  neutral  impacts. 

I  thank  the  witnesses  for  their  testimony  and  look  forward 
working  with  them  on  this  issue. 
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Statement  of  Colette  Nelson 
on  behalf  of  the 


Small  Business  Working  Group 

on  the 

Section  800  Panel  Report 

before  the 

Subcommittee  on  Procurement,  Taxation  and  Tourism 
Committee  on  Small  Business 
U.S.  House  of  Representatives 

June  22,  1993 
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DRAFT 


Statement  of 
Small  Business  Working  Group 
on  the  Section  800  Panel  Report 

June  22,  1993 


The  Small  Business  Working  Group  on  the  Section  800  Panel  Report  was  formed  to 
provide  a  forum  for  trade  and  professional  associations  representing  small  businesses  to  speak 
with  a  united  voice  on  their  assessment  of  the  report  of  the  Department  of  Defense  Advisory 
Panel  on  Streamlining  and  Codifying  Acquisition  Law.  The  Working  Group  is  comprised  of 
associations,  representing  manufacturing,  retailing,  distribution,  professional  and  technical 
services,  construction,  transportation  and  agriculture.  See  Attachment  A  for  a  list  of  Working 
Group  members 

The  so-called  Section  800  Panel  was  established  by  Section  800  of  the  FY  1991  DoD 
Authorization  Act  (Public  Law  101-510)  Its  purpose  was  to  review  all  laws  affecting  DoD 
procurement  "with  a  view  toward  streamlining  the  defense  acquisition  process."  During  18 
months  of  work,  the  members  of  the  Panel  worked  diligently  to  fulfill  the  Panel's  charter  and 
meet  the  deadlines  established  by  Congress  The  Panel  was  assisted  in  its  deliberations  by  staff 
assigned  to  it  by  DoD,  and  by  private  sector  groups,  such  as  the  Council  of  Defense  and 
Aerospace  Industry  Associations  and  the  American  Bar  Association  Section  of  Public  Contract 
Law  Being  composed  of  private  citizens  as  well  as  Government  officials,  the  Panel's  activities 
were  subject  to  the  Federal  Advisory  Committee  Act,  which  requires  public  meetings. 
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Unfortunately,  both  the  structure  of  and  the  time  constraints  on  the  Section  800  Panel 
served  to  discourage  small  business  participation  in  its  deliberations  For  example,  there  was 
not  a  single  identifiable  small  business  representative  among  the  members  of  the  Panel. 
Further,  the  organizations  representing  small  businesses  lack  the  dedicated  association  staff 
supported  by  member  companies'  employees  whose  sole  purpose  is  to  influence  the  legislative 
and  regulatory  processes  of  government.  With  their  limited  staff  resources  and  reliance  on 
volunteers,  the  associations  representing  small  businesses  were  not  able  to  respond  in  the 
limited  time  provided  to  the  Panel's  requests  for  information  and  comments  In  any  event,  the 
principal  small  business  groups  were  not  even  included  on  the  Panel's  mailing  list  until 
relatively  late  in  its  deliberative  process 

The  organizations  comprising  the  Small  Business  Working  Group  advocate  efforts  to 
simplify  and  streamline  the  federal  procurement  system   We  strongly  believe,  however,  that 
such  efforts  must  focus  on  the  business  realities  of  those  in  the  private  sector,  especially  small 
and  small  disadvantaged  business  concerns  Based  on  its  recommendations,  it  appears  that  the 
Section  800  Panel  placed  little  emphasis  on  those  factors  that  impede  small   businesses  from 
participating  in  the  government  procurement  process 

Working  Group  members  report  these  factors  include  difficulty  in  identifying  market 
opportunities,  obstacles  to  participation,  such    as  prequalification  requirements,  restrictive 
specifications,  untimely  access  to  necessary  technical  data,  and  the  bundling  of  contracting 
opportunities,  payment  problems,  and  unnecessary  or  too  burdensome  recordkeeping  and 
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paperwork  requirements.  The  reports  of  the  members  of  the  Working  Group  are  confirmed  by 
two  studies  conducted  during  the  last  five  years  ' 

The  Panel's  failure  to  properly  balance  the  business  realities  facing  small  businesses 
with  the  convenience  of  the  Government  buyer  is  most  obvious  in  those  recommendations 
which  the  Panel  claims  would  benefit  small  business,  but  which  the  small  business  community 
opposes.  These  include  the  Panel's  recommendations  for  a  simplified  acquisition  threshold  and 
for  a  change  in  the  time  from  which  the  government  determines  a  discount  for  early  payment. 
These  recommendations,  in  particular,  reflect  the  serious  disconnect  between  the  unambiguous 
objectives  of  the  small  busmess  community  and  the  natural  bias  of  the  Government 
procurement  officials  that  made  up  the  majority  of  the  Section  800  Panel. 


Lamm,  David  V.  (1988)  "Why  Firms  Refuse  DOD  Business;  An  Analysis  of 
Rationale,"  National  Contract  Management  Journal  21  (Winter);  45-55.  Lamm's  study 
found  that  the  five  most  frequently  cited  problems  among  federal  defense  contractors 
were; 

burdensome  paperwork, 

government  bidding  methods, 

inflexible  procurement  policies, 

more  attractive  commercial  ventures, 

low  profitability. 

MacManus,  Susan  A.  (1992)  Doing  Business  with  Government.  New  York,  New 
York;  Paragon  House.  MacManus'  study  found  that  the  five  most  frequently 
encountered  problems  are; 

•  slow  payment  cycles, 

•  bid  specifications  written  too  narrowly  to  promote  competition; 

•  difficulty  making  contact  with  the  actual  user  of  the  service/product; 

•  too  much  paperwork  required  for  application; 

•  competition  from  other  firms  pushes  prices  too  low  for  our  firm  to  compete. 
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Indeed,  the  Small  Business  Working  Group  does  not  endorse  wholeheartedly  even  the 
ten  basic  objectives  that  the  Panel  set  forth  for  government  DoD's  acquisition  system.  For 
example.  Objective  No   1  states: 

"Acquisition  laws  should  identify  the  broad  policy  objectives  and  the  fundamental 

requirements  to  be  achieved.  Detailed  implementing  methodology  should  be  reserved  to 

the    acquisition  regulations." 

Quite  frankly,  it  has  been  the  experience  of  many  in  the  small  business  community  that 
the  activities  of  the  Defense  Acquisition  Regulatory  (DAR)  Council  are  a  source  of  many  of 
the  features  of  the  procurement  process  that  make  it  difficult  for  small  businesses.  Further,  the 
DAR  Council  too  frequently  reflects  a  buyer  bias   --  it  fully  implements  the  policies  with 
which  It  agrees,  but  too  frequently  restricts  the  operations  of  the  statutory  mandates  enacted  by 
Congress  to  protect  the  seller,  especially  small  businesses.  Years  of  bad  experiences  provide 
little  reason  to  trust  the  regulation  writers 

Members  of  the  Small  Business  Working  Group  can  provide  examples  of  the  DAR 
Council  delaying  or  failing  to  implement  laws  dealing  with  payment,  competition,  small 
disadvantaged  business  participation  and  others.  We  do  not  believe  that  it  is  in  the  broad  public 
interest  to  delegate  such  important  elements  of  the  acquisition  system  to  a  quasi-legislative 
body,  which  is  essentially  invisible  and  accountable  only  to  other  bureaucrats.  Rather,  it 
emphasizes  the  convenience  of  the  buyer  at  the  expense  of  the  practical  business  needs  of  the 
seller 

In  assessing  the  Panel's  recommendations,  we  urge  this  Committee  and  the  Congress  to 
look  at  the  totality  of  their  impact  Some  of  the  recommendations  viewed  in  isolation  seem  to 
enhance  the  acquisition  system  and  perhaps  even  the  ability  of  small  businesses  to  participate 
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in  that  system  But  taken  as  a  whole,  we  believe  they  potentially  would  undermine  the  ability 
of  small  businesses  to  play  any  more  than  a  token  role  in  the  DoD  acquisition  system.  Time 
does  not  permit  a  full  exposition  of  these  concerns. 

The  Working  Group  has  elected  to  focus  its  testimony  on  a  limited  number  of  the 
Panel's  recommendations  that  effect  the  broad  spectrum  of  small  business.  Individual  members 
of  the  Working  Group  will  be  testifying  or  submitting  their  own  comments  on  other 
recommendations  of  the  Panel  to  the  extent  their  limited  resources  allow. 

Contract  Formation 

Simplified  Acquisition  Threshold 

The  recommendation  of  the  Section  800  Panel  that,  perhaps,  would  have  the  most 
serious  and  direct  impact  on  small  businesses  is  its  proposal  to  eliminate  the  current  small 
purchase  threshold  of  $25,000  and  replace  it  with  a  new  "simplified  acquisition  threshold"  at  a 
level  of  $100,000,  to  be  adjusted  every  fifth  year  for  inflation  In  addition,  the  Panel 
recommended  that  the  threshold  for  synopsis  in  the  Commerce  Business  Daily  be  raised  to  the 
new  simplified  acquisition  threshold  The  Panel  also  recommended  that  the  current  small 
business  reservation  be  raised  up  to  the  simplified  acquisition  threshold. 

This  IS  one  of  those  issues  on  which  there  has  been  a  serious  disconnect  between  the 
Section  800  Panel  and  the  small  business  community.  The  Panel's  report  states: 

"The  Panel  believes  that  adoption  of  the  $100,000  threshold  continues  the  Government's 
commitment  to  socioeconomic  (and  other  regulatory)  programs,  reduces  the  barriers  to 
small  and  small  disadvantaged  business  participation  in  Government  contracting,  and 
streamlines  the  defense  acquisition  system."  (emphasis  added) 
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In  fact,  the  small  business  community  strongly  believes  that  this  proposal  would  foster  ne^v 
barriers  to  participation  in  the  government  market   As  recently  as  May  25,  a  coalition  often 
associations  representing  small  and  small  disadvantaged  businesses  testified  in  opposition  to  a 
similar  proposal  in  S   2238,  the  "Federal  Acquisition  Improvement  Act",  which  proposes  to 
raise  the  threshold  to  $50,000. 

One  of  the  biggest  barriers  to  small  business  participation  in  the  federal  market  is 
access  to  timely  and  adequate  notice  of  contracting  opportunities.  This  has  been  a  particular 
problem  with  contract  opportunities  under  the  small  purchase  threshold   Such  notices  are  not 
required  to  be  published  in  the  Commerce  Business  Daily  {CBD).  And  the  current  statutory 
requirement  that  DoD  buying  activities  post  contracting  opportunities  between  $10,000  and 
$25,000  and  civilian  agency  buying  activities  post  contracting  opportunities  between  $5,000 
and  $25,000  is  recognized  principally  in  the  breach  Instead,  the  Federal  Acquisition 
Regulation  (FAR)  encourages  contracting  officers  to  solicit  orally  offers  below  the  small 
purchase  threshold  When  solicitations  are  made  orally,  the  FAR  states  no  posting  requirement 
is  necessary  This  has  worked  as  a  regulatory  repealer  of  a  statutory  protection  that  was  a 
condition  of  the  small  business  community's  acquiescence  in  the  last  increase  from  $10,000  to 
$25,000,  which  was  enacted  in  1984 

The  Small  Business  Working  Group  believes  that  the  Section  800  Panel's  proposed 
simplified  acquisition  threshold  would  exacerbate  the  current  problems  small  businesses  have 
in  identifying  contracting  opportunities  Indeed,  it  seems  designed  for  the  convenience  of  those 
conducting  procurements  on  behalf  of  the  government,  rather  than  on  the  business  realities  of 
those  in  the  private  sector,  especially  small  business  concerns 
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The  Working  Group  believes  that  the  government's  procurement  procedures  must  assure 
that  small  firms  have  timely  and  adequate  notice  of  contracting  opportunities  The 
government's  description  of  its  needs  must  be  sufficiently  detailed  to  permit  competing  firms  to 
make  informed  business  judgments.  The  system  must  assure  adequate  response  time  for  small 
business  concerns  to  make  such  business  judgments  and  to  submit  offers  responsive  to  the 
government's  needs 

Thus,  the  Small  Business  Working  Group  recommends  that  small  business  have  an 
opportunity  to  identify  and  respond  in  a  timely  manner  to  contracting  opportunities  by: 

(1)  Conditioning  the  establishment  of  a  simplified  acquisition  threshold  (or  the  raising 
of  the  current  small  purchase  threshold)  on  implementation  and  enforcement  of  current  law 
requiring  local  buying  activities  to  make  information  comparable  to  a  CBD  notice  available  by 
posting  or  other  means. 

(2)  Linking  the  establishment  of  a  simplified  acquisition  threshold  with  a  concurrent 
obligation  to  implement  a  coordinated  government-wide  electronic  equivalent  of  the  Commerce 
Business  Daily 

(3)  Eliminating  the  requirement  that  the  threshold  be  raised  automatically  in  line  with 
inflation 

(4)  Treating  any  contract  below  the  threshold  that  cannot  be  awarded  to  a  small 
business  as  being  above  the  threshold,  at  least  until  an  electronic  CBD  equivalent  is  in  place. 

(5)  Making  explicit  the  right  of  an  offeror,  especially  a  small  business  concern,  to 
submit  an  offer  when  simplified  procedures  are  being  used  even  if  the  government  buyer  has 
obtained  the  three  quotations  cited  in  the  FAR  as  meeting  the  competition  requirement. 
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(6)  Requiring  detailed  reporting  under  the  Federal  Procurement  Data  System  for  any 
purchase  of  $10,000  or  above  in  order  to  assure  that  small  and  small  disadvantaged  business 
participation  in  small  purchases  can  be  accurately  measured. 

(7)  Mandating  the  use  of  fast  pay  procedures  which  were  authorized  by  the  1988 
amendments  to  the  Prompt  Payment  Act 

The  Section  800  Panel  also  recommended  a  series  of  other  simplified  procedures, 
including  eliminating  from  contracts  nine  statutory  requirements  and  raising  the  threshold  of  21 
others  to  $100,000  The  Working  Group  recommends  that  Congress  review  the  intent  of  each 
of  these  statutory  requirements  and  the  impact  that  changing  them  would  have  on  small  and 
small  disadvantaged  businesses  For  example,  many  in  the  small  business  community  oppose 
raising  the  threshold  for  the  nonmanufacturer  rule  for  non-commercial  items,  however,  the 
small  business  community  generally  supports  raising  the  threshold  of  the  Davis-Bacon  Act. 
And,  while  many  in  the  small  business  community  support  raising  the  Miller  Act  threshold 
because  of  the  barriers  bonding  requirements  pose  to  small  businesses,  the  issue  raises 
concerns  about  how  payment  of  small  business  subcontractors  and  suppliers  would  be  protected 
in  lieu  of  a  payment  bond 
Commercial  Items  -  General 

A  principal  recommendation  of  the  Section  800  Panel  relates  to  changes  to  the  defense 
procurement  system  to  increase  the  purchases  of  commercial  items  As  part  of  the  Panel's 
broad  series  of  recommendations  in  this  area,  it  advocated  restricting  the  government 
contracting  requirements  to  those  existing  in  the  commercial  marketplace.  Basically,  the  Panel 
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recommended  that  essentially  commercial  buying  practices  are  a  necessary  compliment  to  the 
purchase  of  commercial  items. 

The  Panel's  principal  argument  in  favor  of  these  changes  to  current  DoD  contracting 
requirements  is  grounded  upon  the  argument  that  a  commercial  items  vendor  should  not  be 
required  to  alter  the  firm's  accounting,  purchasing  and  contract  administration  practices  in  order 
to  be  able  to  market  to  the  government.  It  argued  that  contractors  of  commercial  items  cannot 
reasonably  be  expected  to  adjust  their  fundamental  practices  v/ith  regard  to  items  which  in 
most  cases  already  have  been  manufactured  and  merely  are  being  fumished  to  the  government. 

The  small  business  community  long  has  supported  the  opportunity  for  small  business 
concerns  to  be  able  to  market  commercial  items  to  the  government  A  reliance  on  commercial 
items  was  one  of  the  identified  purposes  of  the  Competition  in  Contracting  Act  of  1984. 
Curiously,  the  Panel  seems  to  put  the  blame  on  Congress  for  failing  to  provide  sufficient 
guidance  to  the  procuring  agencies  Yet  the  Working  Group  notes  that  DoD  has  been  very 
slow  to  move  away  from  detailed  design  specifications  to  various  forms  of  commercial  item 
descriptions  Further,  as  the  Panel  admits,  "conflicting  definitions  have  been  implemented  in 
regulation  "  Yet,  the  Panel  recommends  that  Congress  vest  independent  authority  in  such 
agencies,  or,  indeed,  individual  contracting  officers  to  waive  a  broad  range  of  laws  designed  to 
protect    the  taxpayer  and  the  vendor. 

The  Working  Group  also  notes  that  the  Panel  calls  for  the  use  of  commercial  practices 
when  it  is  for  the  convenience  of  the  buyer,  but  seems  to  conveniently  ignore  such  practices 
when  they  principally  benefit  the  seller  (e.g.,  see  discussion  of  payment  below) 
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Nonetheless,  the  small  business  community  has  and  does  support  the  appropriate  use  of 
commercial  practices  for  commercial  items  However,  the  specific  recommendations  of  the 
Section  800  Panel  raise  serious  questions. 
Commercial  Items  -  Definition 

The  Panel's  definition  takes  a  three-pronged  approach.  First,  it  recognizes  those 
products  which  actually  have  been  sold  to  the  public  in  substantial  quantities.  Second,  it 
recognizes  those  products  sold  to  the  government  and  whose  sales  to  the  general  public  "are  a 
small  portion  of  total  sales  of  that  item"   Finally,  it  recognizes  those  items  that  "will  be  offered 
...  to  the  general  public"  whether  or  not  any  public  sales  actually  are  made 

The  Small  Business  Working  Group  recognizes  that  it  is  important  for  the  government 
to  be  able  to  acquire  leading-edge  technology-driven  products  Indeed,  many  such  products  are 
developed  and  sold  by  small  business  entrepreneurs   However,  we  question  whether  a  firm 
should  be  able  to  free  itself  from  a  broad  array  of  statutory  requirements  merely  on  the  basis  of 
a  declaration  that  it  intends  to  offer  a  product  to  the  general  public 

The  definition  offered  by  the  Panel  does  not  even  apply  any  time  limitation  on  a  firm's 
ability  to  fulfill  its  intent  to  sell  such  products  in  substantial  quantities  to  the  general  public 
How  long  can  a  product  which  is  intended  to  be  sold  in  substantial  quantities  fail  to  meet  such 
a  test  of  commerciality''  The  Panel  has  left  that  question  unanswered 

The  Working  Group  fears  that  a  firm  could  use  its  purported  offer  of  a  product  to  the 
general  public,  whether  or  not  there  is  a  commercial  market,  as  a  means  of  avoiding  various 
statutory  requirements  Indeed,  such  a  firm  could  say  it  is  trying  to  build  a  commercial  market 
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for  years  without  ever  succeeding,  while  nonetheless  doing  a  very  brisk  and  profitable  business 

with  the  government 

Commercial  Items  -  Subcontracting  Plans 

The  small  business  community  especially  is  concerned  about  the  Section  800  Panel's 
proposal  to  free  suppliers  of  "commercial  items"  (actual  or  intended)  from  any  requirement  to 
utilize  small  or  small  disadvantaged  business  concerns  as  subcontractors  and  suppliers. 

The  prime  contractor  community  long  has  advocated  the  elimination  of  the  current 
requirement  for  the  application  and  administration  of  subcontract  goaling  requirements  with 
small  and  small  disadvantaged  businesses  on  a  contract-by-contract  basis  Many,  especially 
within  the  small  disadvantaged  business  community,  strongly  have  maintained  the  need  to  have 
contract-by-contract  accountability  so  that  a  prime  contractor's  performance  with  respect  to  its 
subcontract  goals  can  be  scrutinized  in  the  same  manner  as  other  elements  of  contract 
performance 

The  small  disadvantaged  business  community  also  has  advocated  greater  use  of  a  prime 
contractor's  past  performance  with  respect  to  subcontract  goals  as  an  evaluation  factor  in  the 
award  of  future  contract  business  In  addition,  the  small  disadvantaged  business  community 
has  urged  a  more  stringent  application  of  various  remedies,  including  liquidated  damages,  for 
the  failure  of  a  prime  contractor  to  faithfully  discharge  its  subcontracting  obligations.  The 
Section  800  Panel  essentially  says  such  matters  have  no  place  at  all  in  the  purchasing  of 
commercial  items. 

The  finding  of  the  Section  800  Panel  seems  to  lack  basic  credibility  given  the  fact  that 
unquestionably  commercial  firms,  such  as  Kodak,  Xerox  and  IBM,  have  been  operating  under 
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company-wide  small  and  small  disadvantaged  busmess  subcontractmg  plans  smce  the  late 
1970's  While  many  of  these  firms  have  found  their  small  business  and  especially  their  small 
disadvantaged  business  goals  to  be  challenging,  it  seems  unreasonable  to  say  that  firms  taken 
on  an  overall  company  basis  cannot  make  an  effort  to  integrate  small  businesses  and  especially 
small  disadvantaged  businesses  into  their  subcontractor  and  supplier  base 

The  proposal  to  eliminate  subcontracting  requirements  for  commercial  items  poses  an 
even  more  serious  problem  for  small  and  small  disadvantaged  businesses  when  one  takes  into 
consideration  that,  with  the  reduction  in  the  overall  procurement  workforce  in  DoD  and 
throughout  government,  there  has  been  a  drive  to  consolidate  purchases  into  ever  larger  and 
more  diverse  solicitations  It  is  not  uncommon  for  large  groups  of  services  or  numerous  items, 
not  all  of  which  are  common  or  related,  to  be  grouped  together  into  a  single  solicitation  which 
results  in  the  award  of  a  contract,  often  with  multi-year  options  to  the  winner  Small  businesses 
rarely  can  win  such  undigestible  large  and  diverse  solicitations  Thus,  contract  bundling,  as  it  is 
referred  to  in  the  small  busmess  community,  effectively  eliminates  small  business  concerns 
from  the  government  market 

The  procuring  agencies  argue  that  contract  bundling  must  take  place  as  a  result  of  their 
real  need  to  reduce  the  number  of  contracts  awarded  and  administered  They  direct  small 
businesses  to  the  subcontracting  market,  noting  that  prime  contractors  are  required  to  meet 
goals  for  small  and  small  disadvantaged  business  participation. 

Now  the  Section  800  Panel  has  suggested  that  small  and  small  disadvantaged 
businesses  should  not  look  to  even  the  subcontract  arena  if  the  prime  contractor  is  a  vendor  of 
commercial  items,  actual  or  intended  That  is  not  much  of  a  prospect,  since  under  the  Section 
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800  Panel's  proposal,  few  items  would  fail  to  meet  the  recommended  statutory  defmition  of  a 
commercial  item  if  the  contracting  officer  chose  to  say  that  they  did. 

The  Small  Business  Working  Group  believes  that  the  taxpayers'  money  that  funds  all 
government  procurements  should,  by  definition,  provide  an  opportunity  for  the  participation  of 
the  small  business  concerns  whose  owners  and  employers  are  footing  a  majority  of  the  bill  to 
make  it  all  possible. 
Foreign  Competition 

The  Section  800  Panel's  recommendations  regarding  easing  restrictions  on  international 
trade  contmue  the  bleak  course  bemg  forecasted  for  the  small  business  community. 
Increasingly,  the  foreign  purchasers  of  US  products,  whether  commercial  purchasers  or 
governmental  purchasers,  are  demanding  that  U.S.  vendors  increase  the  portion  of  components 
manufactured  in  the  foreign  purchaser's  nation,  as  part  of  the  offset  agreements  accompanying 
the  sales  of  these  commercial  products  or  items  of  military  equipment.  Such  a  trend  was 
documented  in  the  offset  reports  required  under  the  Defense  Production  Act  until  those  reports 
lapsed  with  the  Act  With  the  reauthorization  of  that  reporting  requirement,  we  believe  that  the 
trend  of  offsets  in  the  form  of  component  manufacturing  in  foreign  nations  will  have 
accelerated  as  major  American  firms  seek  to  expand  their  markets  in  the  highly  competitive 
international  marketplace  Their  competitive  spirit  and  possibly  even  their  success  appears  to 
be  at  the  growing  expense  of  the  components  and  assembly  manufacturers  here  in  the  United 
States. 

Taken  together,  the  recommendations  of  the  Section  800  Panel  dealing  with  contract 
formation,  could  leave  the  small  business  community  focused  on  the  substantial  but  still 
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relatively  small  purchase  arena  of  $100,000  or  less  Of  course,  even  that  assumes  that  small 
busmesses  are  able  to  overcome  the  previously  identified  concerns  that  the  Panel's 
recommendations  concerning  a  simplified  acquisition  threshold 
Truth  in  Negotiations  Act 

The  Truth  in  Negotiations  Act  (TINA)  requires  contractors  to  submit  cost  or  pricing 
data  to  the  government  before  the  award  of  a  contract  or  contract  modification  expected  to 
exceed  $500,000   Similar  requirements  are  imposed  on  subcontractors,  who  must  submit  such 
data  to  the  prime  contractor  The  Government  also  may  require  the  submission  of  cost  or 
pricing  data  below  the  $500,000  threshold  if  it  believes  the  data  is  necessary  to  determine  price 
reasonableness  Current  law  stipulates  that  the  $500,000  threshold  will  be  reduced  back  to  the 
1984  threshold  of  $100,000  after  December  31,  1995 

The  Section  800  Panel  recommended  retaining  the  TINA  threshold  at  $500,000  The 
Small  Business  Working  Group  supports  this  recommendation  for  a  number  of  reasons 

First,  the  small  busmesses  always  has  been  troubled  by  the  paperwork  burdens 
associated  with  TINA   Small  business  concerns  have  little  trouble  determining  the  currentness, 
completeness  or  accuracy  of  their  data  and  are  able  to  easily  provide  a  certification  The 
problem  is  that  the  data  has  to  be  maintained,  arrayed  and  presented  in  a  format  and  on  forms 
prescribed  by  the  government,  rather  than  those  meeting  the  firm's  usual  practices.  In 
large  measure,  some  of  the  burden  of  TINA  could  be  eliminated  if  the  government,  in  general, 
and  DoD  in  particular,  complied  with  the  Regulatory  Flexibility  Act,  with  respect  to  the 
implementation  of  TINA  In  the  absence  of  such  compliance,  the  higher  threshold  is  beneficial 
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Second,  small  businesses  are  much  less  able  to  effectively  defend  themselves  against  a 
government  defective  pricmg  charge  In  such  case,  the  full  power  of  the  government  is  arrayed 
against  a  small  firm.  A  small  business  has  little  choice  but  to  reach  a  settlement  or  face 
extensive  penalties  and  the  possibility  of  being  charged  with  fraudulent  activity,  which  could 
lead  to  suspension  and  complete  elimination  from  the  government  market. 
6  Percent  Fee  Limitation  for  Arthitect/Engineeis 

Congress  passed  a  6  percent  fee  limitation  for  architect-engineers  in  1939,  in 
preparation  for  the  massive  buiid-up  needed  for  World  War  II.  Under  the  crash  design  and 
construction  conditions  required  to  build  U.S.  military  infrastructure  from  nearly  a  zero  base, 
the  fee  limit  of  6  percent  of  the  estimated  cost  of  construction  proved  acceptable  and 
beneficial  in  protecting  the  government  from  overcharging. 

However,  the  enactment  in  1972  of  the  Qualifications  Based  Selection  law  (commonly 
referred  to  as  the  Brooks  Architectural  and  Engineering  Act)  made  the  6  percent  fee  limitation 
unnecessary   The  Brooks  Act  directs  that  negotiations  must  result  m  a  fee  that  is  "fair  and 
reasonable"  to  the  government. 

The  Small  Business  Working  Group  believes  that  in  today's  construction  market,  the 
fee  limit  is  inconsistent  with  the  range  of  architect-engineer  projects  and  creates  a 
disadvantage  for  smaller  firms  providing  services  on  small,  complex  or  renovation  projects. 
The  fact  is  that  it  may  take  as  much  time  to  prepare  the  plumbing  specifications  for  a  single 
restroom  as  for  100  In  addition,  th.e  fee  limitation  may  force  an  architect-engineer  to  reduce 
the  detail  in  its  design,  leading  to  higher  bids  for  construction,  increased  rework,  reduced 
quality  and  higher  maintenance  costs  during  the  life  cycle  of  the  completed  structure. 
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The  Small  Business  Working  Group  supports  the  Section  800  Panel's  recommendation 
to  eliminate  the  6  percent  fee  limitation 

Contract  Administration 

Contract  Payment 

Contract  payment  is  a  key  issue  to  the  small  business  community.  While  a  single  late 
payment  may  cause  some  consternation  in  the  credit  department  of  a  large,  multinational  firm, 
it  can  be  devastating  to  a  small  firm  Thus,  the  small  business  community  always  has  been 
particularly  concerned  about  the  government's  payment  procedures  and  practices. 
Unfortunately,  the  procuring  agencies  have  not  always  been  so  anentive  Indeed,  contract 
payment  is  another  issue  on  which  there  seems  to  have  been  a  serious  disconnect  between  the 
Section  800  Panel  and  the  small  business  community 

The  Section  800  Panel  recommended  that  the  Prompt  Payment  Act  be  amended  to 
allow  the  discount  period  to  begin  at  the  later  of  the  receipt  of  the  invoice  or  the  receipt  of  the 
goods  and  services  Current  law  requires  that  the  date  of  invoice  be  "determined  from  the  date 
of  invoice " 

The  Section  800  Panel  suggested  that  businesses  would  prefer  its  recommended 
methodology  since,  in  its  opinion,  "industry  will  benefit  from  receiving  its  payment  promptly." 
In  fact,  the  Small  Business  Working  Group  strongly  opposes  this  recommendation  of  the 
Section  800  Panel.  We  note  that  the  small  business  community,  led  by  the  Prompt  Pay 
Coalition,  worked  with  this  committee  and  the  Government  Operations  Committee,  as  well  as 
your  counterparts  in  the  Senate,  to  include  the  existing  definition  in  the  Prompt  Payment  Act 
Amendments  of  1988  (Public  Law  100-456)  We  believe  that  the  current  definition  has  and 
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will  continue  to  serve  the  business  community  well  Indeed,  we  point  out  that  triggering 
discounts  for  early  payment  off  of  the  date  of  the  vendor's  invoice  is  the  practice  in  the 
commercial  sector,  the  standard  that  the  Section  800  Panel  seems  to  hold  above  all  others  — 
unless  it  inconveniences  the  buyer 

The  Section  800  Panel  also  made  several  recommendations  with  respect  to 
consolidating  various  provisions  concerning  contract  payment  that  are  scattered  throughout 
Title  10  of  the  U.S.  Code.  Generally,  the  Working  Group  supports  the  recommendations  of  the 
Panel  in  this  regard 

However,  in  its  review  of  the  statutes  regarding  payment,  the  Panel  seemed  to  overlook 
the  FAR's  failure  to  implement  all  of  the  statutory  requirements  of  the  1988  amendments  to  the 
Prompt  Payment  Act,  although  they  were  implemented  in  a  revision  to  Office  of  Management 
and  Budget  Circular  A- 125  (Prompt  Payment),  designed  to  assure  timely  payment  to 
government  contractors  and  subcontractors  These  include: 

Additional  penalties  for  agencies  that  fail  to  pay  a  late  payment  interest  penalty  as  required. 

Payment  date  for  an  electronic  fund  transfer. 

Information  to  be  included  in  an  agency's  notice  of  interest  penalty. 

Adjustments  for  agency  errors  in  calculating  interest, 

Mailing  date  of  checks. 

Substantiation  of  construction  progress  payments; 

Applicability  to  foreign  vendors. 

Procedures  for  fast  pay  for  contracts  below  the  small  purchase  threshold,  and 

Periodic  payment  for  periodic  performance. 
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Again,  it  would  appear  that  the  Section  800  Panel  emphasized  those  matters  that  benefit  the 
buyer  rather  than  those  that  serve  to  protect  the  seller 

Testimony  presented  by  the  Prompt  Pay  Coalition  will  address  in  more  detail  the 
concerns  of  the  small  business  community  with  respect  to  contract  payment. 
Single  Audit  Reform 

The  Single  Audit  Act  of  1984  (Public  Law  98-502)  established  requirements  for  state 
and  local  governments  that  receive  federal  aid  and  defined  federal  responsibilities  for 
monitoring  these  recipients  Nonetheless,  many  firms  have  found  themselves  audited  repeatedly 
by  federal  audit  agencies  after  being  audited  by  state  agencies  seeking  the  same  information 
{eg,  the  firm's  overhead  rate)  Seldom  will  one  agency  accept  the  results  of  another.  These 
multiple  audits  not  only  tie  up  federal  resources,  but  slow  contract  completion  and  delay 
contractor  payment 

The  Working  Group  believes  that  the  Section  800  Panel  overlooked  the  serious  waste 
of  government  and  contractor  resources  caused  by  multiple  audits  We  believe  that  any  audit 
by  one  agency  should  be  recognized  by  another  agency,  federal  or  state,  as  long  as  such  audit 
was  performed  in  accordance  with  federal  standards. 

Intellectual  Property  Rights 

Technical  Data 

The  Section  800  Panel  made  primary  and  alternate  proposals  concerning  technical 
data.  Each  raises  the  issue  of  whether  small  businesses  can  use  technical  data,  paid  for  by  the 
Government,  to  compete  for  DoD,  direct  foreign  and  commercial  sales  The  alternate  proposal 
also  raises  the  issue  of  whether  small  businesses  should  be  beholden  to  large  original 
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equipment  manufacturers  (OEMs)  for  requisite  technical  data  and  approval  to  compete  against 
them.  The  Small  Business  Working  Group  is  opposed  to  both  the  Section  800  Panel's  primary 
and  alternate  proposals  concerning  technical  data. 

Reliance  on  OEMs  to  "recommend"  which  parts  DoD  should  compete  and  approve 
their  competitors  is  nothing  new.  The  1969  Spare  Parts  Regulation  used  "Contractor 
Recommended  Codes"  (CRC)  providing  advice  as  to  whether  parts  should  be  competed  DoD 
routinely  referred  alternate  sources  to  an  OEM  to  determine  if  they  were  qualified  to  compete 
against  the  OEM  This  generally  resulted  in  no  competition.  These  practices  ended  v/ith  the 
enactment  of  reform  legislation  in  1984." 

Commercial  aircraft  components  often  are  the  same  as  military  aircraft  components, 
which  were  developed  at  taxpayer  expense.  Alternative  sources  obtain  pertinent  technical  data 
from  DoD  under  the  Freedom  of  Information  Act,  and  then  use  the  data  to  compete  for  DoD, 
foreign  government  and  commercial  contracts. 

Under  the  Section  800  Panel's  primary  recommendation  with  respect  to  technical  data, 
commercial  items  or  components  would   be  exempted  from  data  rights  rules.  In  addition,  DoD 
no  longer  would  be  required  to  determine  if  it  obtained  the  data  it  paid  for  unless  it  needs  the 
data  Exempting  commercial  items  or  components  developed  at  taxpayer  expense  would 
preclude  small  businesses  from  competing  for  these  parts  in  both  the  military  and  commercial 
markets.  Relievmg  DoD  of  its  obligation  to  determine  if  it  obtained  what  it  paid 


'See  Competition  in  Contracting  Act  of  1984  (Public  Law  98-369),  Defense  Procurement 
Reform  Act  of  1984  (Title  XII  of  Public  Law  98-525),  Small  Business  and  Federal 
Procurement  Competition  Enhancement  Act  of  1984  (Public  Law  98-577). 
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for  unless  it  was  needed  would  reduce  competition  and  result  in  DoD  paying  for  data  that  is 
not  delivered. 

Under  the  Section  800  Panel's  alternative  technical  data  recommendation,  an  OEM 
would  "recommend"  (1)  which  parts  would  be  purchased  noncompetitively  from  them,  (2) 
which  parts  should  be  competed  among  approved  sources  and  (3)  which  parts  would  be 
openly  competed   An  OEM  would  not  have  to  provide  data  for  parts  purchased 
noncompetitively  from  them  For  parts  competed  among  approved  sources,  an  OEM  could, 
instead  of  providing  data,  approve  two  sources  of  its  choosing  for  Government  work.  The 
OEM  would  serve  as  a  repository  for  data  for  parts  to  be  openly  competed. 

The  proposed  reliance  on  the  OEMs  to  approve  and  provide  data   to  its  competitors 
would  result  in  the  return  to  the  spare  parts  abuses  of  the  early  1980s.  Reliance  on  OEMs  to 
approve  competitors  would  require  the  repeal  of  10  U.S.C.  2319,  enacted  as  part  of  the  1984 
procurement  reforms  Section  2319(b)(5)  provides  that  "to  the  extent  possible  that  [testing  and 
evaluation]  be  provided  by  a  contractor  who  is  not  expected  to  benefit  from  the  absence  of 
additional  qualified  sources "  The  Working  Group  also  points  out  that  the  Panel's  alternate 
proposal  on  technical  data  is  inconsistent  with  the  Panel's  Contract  Formation 
recommendations  (Vol    1,  Sec    1.2  6),  which  concludes  that  10  U.S.C.  2319  serves  a  valid 
purpose  and  should  be  retained.  In  any  event,  the  reliance  upon  the  OEMs  to  serve  as  a  data 
repository  would  place  the  OEMs  in  an  untenable  conflict  of  interest  situation.  It  also  is 
unnecessary  considering  the  improvements  in  performance  of  DoD  data  repositories.' 


'GAO  NSIAD-92-23.  February  25,  1992 
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Patents 

Under  28  DSC    1498,  a  patent  holder   is  entitled  to  recover  "just  compensation"  from 
the  government  if  another  contractor  uses  its  patent  in  the  performance  of  a  government 
contract  The  patent  holder  cannot  sue  the  competing  contractor  directly,  instead,  it  must  sue 
the  government  The  government  then  can  shift  the  cost  of  patent  infringement  to  the 
competing  contractor  by  patent  indemnification  clauses,  such  as  FAR  52  227-3. 

The  Section  800  Panel  recommended  that  an  OEM  be  permitted  to  sue  for  damages  a 
small  busmess  usmg  its  patent  m  the  performance  of  a  government  contract.  The  Working 
Group  opposes  this  recommendation   Small  businesses  are  not  in  a  position  to  bid  on 
government  contracts  if  faced  with  the  possibility  of  having  to  defend  law  suits  for  patent 
infringement   An  OEM  threat  of  a  direct  patent  infringement  suit  would  discourage  small 
business  suppliers  from  competing  even  if  the  claim  were  spurious  The  unwillingness  of  small 
businesses  to  compete  would  result  in  the  return  of  costly,  noncompetitive  spare  parts 
procurement 

Regulate ty  Reform 

The  Small  Busmess  Working  Group  firmly  believes  that  for  any  system  of  govemment 
to  work.  It  must  assure  the  full  participation  of  the  public  This  includes  the  development  and 
implementation  of  the  government's  acquisition  system.  Thus,  we  are  concerned  with  the 
Section  800  Panel's  failure  to  make  recommendations,  or  even  consider  the  structure  and 
methods  of  developing  the  regulations  governing  the  acquisition  system. 

First,  the  Panel  failed  to  recognize  fully  that  the  procurement  rules  affecting  the 
Department  of  Defense  are  part  of  a  government-wide  system  Congress  recognized  the  need 
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for  a  government-wide  acquisition  policy  system  in  1974  with  the  enactment  of  the  Office  of 
Federal  Procurement  Policy  Act  (OFPP  Act)  This  was  followed  by  the  creation  of  the 
government-wide  Federal  Acquisition  Regulation  (FAR)  The  small  business  community  long 
has  been  an  advocate  of  the  FAR,  supplemented  as  little  as  possible  by  agency-specific 
regulations  Thus,  the  Working  Group  strongly  recommends  that  any  of  the  Panel's 
recommendations  ultimately  adopted  by  Congress  should  be  implemented  government-wide, 
except  in  those  very  few  instances  in  which  they  address  a  function  or  process  truly  unique  to 
DoD 

In  addition,  the  Working  Group  strongly  opposes  the  Panel's  recommendation  to  move 
all  laws  affecting  DoD  acquisition  to  Title  10  As  the  Panel's  report  notes,  this  would  have  the 
effect  of  moving  or  consolidating  jurisdiction  over  all  laws  affecting  any  aspect  of  DoD 
acquisition  under  the  two  Armed  Services  Committees  While  it  is  understandable  that  a  Panel 
composed  principally  of  DoD  officials  would  make  such  a  recommendatin,  it  works  against 
the  goal  of  fostering  a  Government-wide  acquisition  system  It  also  seems  to  make  no  sense 
when  current  events  suggest  greater  investment  in  non-defense  procurement.  Thus,  the 
Working  Group  recommends  that  non-defense  procurement  provisions  affecting  small  business 
policy  continue  to  be  consolidated  in  title  15,  the  Small  Business  Act,  which  already  has 
Government-wide  applicability 

At  the  same  time,  the  Working  Group  recommends  that  any  legislation  developed  to 
implement  the  Section  800  Panel's  recommendations  strengthen  the  existing  process  for  public 
participation  in  the  development  of  implementing  regulations  required  by  Section  22  of  the 
Office  of  Federal  Procurement  Policy  (OFPP)  Act.  It  has  been  the  experience  of  the  small 
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business  community  that  FAR  regulations  are  far  too  frequently  published  in  interim-fmal 
form,  actually  going  into  effect  before  the  public  is  given  a  chance  to  comment.  Most  other 
times,  the  public  comment  period  routinely  is  limited  to  30  days,  the  minimum  specified  by 
the  OFPP  Act,  after  which  the  agencies  take  months  to  review  the  comments  and  issue  final 
regulations. 

The  Working  Group  recommends  that  Congress  assure  public  participation  in  the 
development  of  regulations  implementing  any  changes  in  the  acquisition  system  by  requiring 
that  a  proposed  rule  be  published  by  a  date  certain,  identifying  60  days  as  the  generally 
specified  comment  period,  followed  by  the  publication  of  a  final  rule  by  a  date  certain,  while 
assuring  sufficient  time  for  agency  review  of  the  public  comments  received. 

As  noted  above,  one  of  the  most  serious  problems  facing  small  businesses  is  the 
failure  of  the  procuring  agencies,  particularly  the  Department  of  Defense,  to  implement  fully 
and  properly  the  laws  approved  by  Congress  and  signed  by  the  President.  These  range  from 
laws  dealing  with  the  how  regulations  are  developed,  such  as  the  Paperwork  Reduction  Act 
and  the  Regulatory  Flexibility  Act,  to  the  basic  statutory  framework  for  acquisition  itself  such 
as  solicitation  procedures  and  payment 

The  Paperwork  Reduction  Act  and  the  Regulatory  Flexibility  Act,  together  with  the 
public  comment  provisions  of  the  OFPP  Act,  provide  the  fundamental  structure  for  public 
participation  in  the  development  of  acquisition  rules  Yet  it  frequently  seems  that  these 
statutory  standards  are  honored  more  in  the  breach  The  disdain  with  which  the  procuring 
agencies  hold  these  fundamental  statutes  can  be  seen  in  a  fact  sheet  prepared  by  the  National 


23 


63 


Performance  Review  staff,  which  lists  the  PRA,  RFA  and  even  the  Administrative  Procedures 
Act  as  barriers  to  a  simplified  acquisition  system 

The  Small  Business  Working  Group  urges  that  this  committee,  in  cooperation  with  the 
other  committees  of  jurisdiction,  to  resume  previous  oversight  to  determine  why  these  laws 
are  so  often  ignored  and  what  steps  can  be  taken  to  assure  that  they  are  fully  implemented  in 
the  future  In  addition,  we  urge  you  to  strengthen  these  laws  to  provide  even  greater 
protection  to  the  public,  including  small  and  small  disadvantaged  businesses.  First  steps  in 
this  direction  would  be  the  enactment  of  S   560,  the  "Paperwork  Reduction  Act  of  1993" 
introduced  by  Senator  Nunn  with  25  bipartisan  cosponsors,  and  H.R.  830,  the  "Regulatory 
Flexibility  Act  Amendments  of  1993"  introduced  by  Rep  Tom  Ewing  with  119  bipartisan 
cosponsors 

The  Working  Group  also  believes  that  the  OFPP  Act  should  be  amended  to  establish 
procedures  to  assure  that  the  procuring  agencies  can  be  held  accountable  for  their  actions. 

First,  we  recommend  that  the  OFPP  Act  be  amended  to  require  that  all  procurement 
regulations  include  a  citation  to  their  statutory  basis,  a  recommendation  also  set  forth  in  the 
appendix  to  the  Section  800  Panel  Report  When  government  contractors  question  a  seemingly 
nonsensical  or  particularly  burdensome  regulation,  they  frequently  are  told  that  it  is  a 
requirement  of  law  Further  research  often  reveals  that  there  is  no  statutory  requirement  for 
such  procedure,  instead,  it  was  adopted  because  someone,  somewhere  in  the  acquisition 
system  decided  it  was  appropriate  Such  internally-imposed  requirements  often  are  lost  in  the 
institutional  memory  and  everyone  just  "assumes"  that  they  are  there  because  "the  law 
requires  it "  Requiring  that  a  regulation  indicate  its  statutory  basis  will  allow  a  contractor,  the 
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agency  and  even  Congress  to  quickly  determine  the  source  for  any  regulatory  requirement  — 
the  law  or  the  agency  itself.  The  Small  Business  Working  Group  believes  that  it  will  be  the 
useful  step  toward  ending  the  fmger-pointing  between  the  procuring  agencies  and  the 
Congress  about  who  is  to  blame  for  "problems"  in  the  acquisition  system. 

Second,  the  Working  Group  recommends  that  the  OFPP  Act  be  amended  to  require 
that  when  the  procuring  agencies  publish  a  final  rule,  they  include  a  short  description  of  the 
comments  received  from  the  public  and  the  rationale  for  any  changes  made  to  the  rule  since 
its  publication  in  proposed  form   This  is  similar  to  requirements  currently  included  in  the 
Administrative  Procedures  Act,  but  the  APA  is  not  applicable  to  acquisition  regulations.  The 
rationale  for  such  explanatory  material  is  equally  applicable  to  acquisition  regulations. 

Finally,  the  Working  Group  recommends  that  the  OFPP  Act  be  amended  to  require 
that  the  OFPP  Administrator  be  required  to  review  and  give  approval  for  any  deviations  from 
the  FAR  or  other  agency  regulations.  Increasing  agency  use  of  nonstandard  clauses  not  only  is 
creating  confusion  among  contractors,  but  is  seriously  undermining  the  single,  government- 
wide  acquisition  system  intended  under  the  OFPP  Act  The  OFPP  Administrator  should  be 
given  increased  authority  and  the  tools  to  control  such  deviations.  We  recommend  that  a 
system  be  established  under  which  each  proposed  deviation  would  be  reviewed,  issued  a 
control  number  and  an  expiration  date  The  control  number  would  alert  a  contractor  that  a 
provision  of  its  agreement  with  the  government  deviates  from  the  published  standard  clause. 
The  expiration  date  would  assure  that  nonstandard  clauses  are  reviewed  regularly  to  determine 
whether  they  are  necessary  and  effective,  as  well  as   providing  the  public  with  an  opportunity 
to  provide  input  on  their  efficacy.  The  Working  Group  recommends  that  contractors  not  be 
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required  to  comply  with  nonstandard  clauses  that  have  not  been  reviewed  and  approved  by 
OFPP,  or  that  do  not  carry  a  control  number  or  current  expiration  date. 

Summaiy 

The  small  business  community's  experience  with  the  Department  of  Defense  or, 
indeed,  the  procurement  community  as  a  whole,  generally  has  not  been  commensurate,  in 
practical  terms,  with  the  oft-repeated  statement  encouraging  small  and  small  disadvantaged 
business  participation  as  a  national  policy.  Without  protections  in  the  contract  formation 
process,  the  contract  administration  process  and  the  disputes  resolution  process,  small  firms 
have  gotten  very  rough  treatment  at  the  hands  of  the  procurement  workforce.  The 
recommendations  of  the  Section  800  Pane!  do  little  to  improve  this  situation,  and  in  some 
situations  would  make  it  considerably  worse 

The  Small    Business  Working  Group  believes  that  efforts  to  streamline  the  federal 
procurement  system  should  focus  on  the  busmess  realities  of  those  in  the  private  sector, 
particularly  small  business  concerns  Such  reforms  should  assure  that  small  businesses  have 
an  opportunity  to  identify  and  respond  in  a  timely  manner  to  contracting  opportunities.  They 
also  should  assure  that  contract  administration  procedures  not  impede  performance  by  the 
contractor 

While  many  of  the  recommendations  of  the  Section  800  Panel  fulfill  its  mandate  to 
eliminate  out-dated  statutes  and  codify  existing  law,  others  make  many  significant  changes  to 
the  existing  process  Our  preliminary  analysis  suggests  that  their  impact  on  the  small  business 
community  creates  reason  for  serious  concern. 


26 


66 


STATEMENT 

OF 

CLEMON  H.  WESLEY,  JR. 

CHAIRMAN  OF  THE  BOARD 

THE  NATIONAL  ASSOCIATION  OF  MINORITY 
BUSINESS 

BEFORE  THE 

SUBCOMMITTEE   ON 

PROCUREMENT,  TAXATION,  AND  TOURISM 

OF  THE  HOUSE  SMALL  BUSINESS  COMMITTEE 

U.  S.  HOUSE  OF  REPRESENTATIVES 

June  22,  1993 


National  Association  of  IVlinority  Business 


67 


1 

- 

i 

i 

MR.     CHAIRMAN,    AND    MEMBERS     OF    THE 
SUBCOMMITTEE: 


I  am  pleased  to  appear  before  you  this  morning  to 
present  our  view  on  the  Section  800  Panel's  Report. 
My  statement  will  address  the  commercial 
products  section  generally,  and  specifically 
subcontracting   plans. 


Before  I  embark  on  my  statement,  I  would  like  to 
give  you  a  brief  background  on  our  Association's 
involvement  with  the  Panel  SCO's  Report. 


The  National  Association  of  Minority  Business  was 
(to  our  knowledge)  the  only  minority  trade 
association  that  was  actively  involved  with  the 
members  of  the  panel's  Small/Socioeconomic 
Programs  Working  Group  while  they  were 
compiling  their  recommendations. 
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NAMB  representatives  testified  and  submitted  a 
statement  at  the  Working  Group's  public  hearing 
on  the  socioeconomic  program's  "strawman".  It  is 
important  to  note  that  this  strawman  did  not 
include  any  language  pertaining  to  small 
disadvantaged  business  programs  and  the  Small 
Business  Administration  Section  8(a)  Program. 


We  met  privately  with  Working  Group  members 
on  September  23,  and  provided  input  on  a  limited 
range  of  issues  affecting  minority  business. 


We  attended  the  open  session  on  September  29  at 
which  the  Working  Group  report  was  first 
presented  to  the  Panel. 


October  2,  1992,  in  a  letter  to  Rear  Admiral  W,L. 
Vincent,  Chairman,  Section  800  Panel,  we 
expressed  our  concern  regarding  the  lack  of 
Minority  Business  representation  on  the  Section 
800  Panel,  and  their  apparent  lack  of  sensitivity  to 
minority  business  issues  and  needs. 
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The    following    is    a    summation    of   our    three    (3) 
concerns  expressed   at  that  time: 


It  was  apparent  to  our  representatives  that 
members  of  the  Panel  did  not  understand 
the  relationship  between  Small  Business, 
Small  Disadvantaged  Business,  and  8(a) 
firms. 


It  was  discouraging  to  hear  senior  DoD 
procurement  officials  continue  to  foster 
the  myth  that  minority  firms  are  not 
capable  of  performing  serious  technical 
work,  and  support  the  unfounded  position 
of  major  defense  contractors  that"  ...  there 
aren't  any  out  there..."  when  attempting  to 
find  qualified  minority  firms. 


It  was  equally  discouraging  to  hear  senior 
DoD  procurement  officials  willingly  accept 
the  fact  that  Liquidated  Damages  .  have 
never    been     used    for    failure     to    meet 
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attainable  subcontracting  goals,  rather 
than  use  their  experience  to  devise 
methods  for  using  the  single  legal  means 
at  their  disposal  to  enforce  the  law. 


It  seems  unconscionable  that  the 
comment  concerning  elimination  of  goals 
for  activities  who  have  been  successful  at 
meeting  small  and  minority  business  goals 
went  without  a  resounding  challenge  from 
members  of  the  DoD  procurement 
community. 


Our  letter  received  no  confirmation  of  any  form. 


Our  basic  impression  then,  and  most  especially 
now,  after  the  report  has  been  issued,  is  that  there 
is  no  advocate  for  minority  business  on  the  Panel, 
quite  the  contrary  it  appears  obvious  that 
members  of  the  panel  would  gladly  eliminate 
many  of  our  hard  won  gains. 
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COMMERCIAL  PRODUCTS 


A  principal  recommendation  of  the  Section  800 
Panel  relates  to  changes  to  the  defense 
procurement  system  to  increase  the  purchases  of 
commercial  products.  As  part  of  the  Panel's  broad 
series  of  recommendations  in  this  area,  it 
advocated  restricting  the  government  contracting 
requirements  to  those  existing  in  the  commercial 
marketplace. 


The  Panel's  principal  argument  in  favor  of  these 
changes  to  current  DoD  contracting  requirements 
is  that  a  commercial  products  vendor  should  not 
be  required  to  alter  the  firm's  accounting/ 
purchasing  and  contract  administration  practices 
in  order  to  be  able  to  market  to  the  government. 


It  argued  that  contractors  of  commercial  products 
cannot  be  reasonably  expected  to  adjust  their 
fundamental  practices  with  regard  to  products 
which     is      most     cases      already     have      been 
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manufactured   and  merely  are  being  furnished   to 
the   government. 


The  small  business  community  has  long  supported 
the  opportunity  for  small  business  concerns  to  be 
able  to  market  commercial  products  to  the 
government.  A  reliance  on  commercial  products 
was  one  of  the  basic  tenets  in  the  Competition  in 
Contracting  Act  of  1984. 


DoD  has  been  very  slow  in  moving  away  from 
detailed  design  specifications  to  various  forms  of 
commercial   item   descriptions. 


Chapter  8,  Commercial  Items  of  the  Section  800 
Panel's  Report  seems  to  put  the  blame  on 
Congress  for  failing  to  provide  sufficient  guidance 
to  the  procuring  agencies. 


The  Panel  admits  that  "conflicting  definitions  .have 
been     implemented     in     regulation/'     and     then 
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recommends  that  Congress  vest  independent 
authority  in  such  agencies,  or,  indeed,  individual 
contracting  officers  to  waive  a  broad  range  of  laws 
designed  to  protect  the  taxpayer  and  the  vendor. 


We  also  note  that  the  report  calls  for  the  use  of 
commercial  practices  when  it  is  for  the 
convenience  of  the  buyer,  but  seems  to 
conveniently  ignore  such  practices  when  they 
principally  benefit  the  seller. 


The  small  business  community  has  and  does 
support  the  use  of  commercial  practices  for 
commercial     items.  However,     the     specific 

recommendation  of  the  Section  800  Panel  raises 
serious  questions. 


The  Panel's  definition  takes  a  three-pronged 
approach.  First,  it  recognizes  those  products 
which  actually  have  been  sold  to  the  public  in 
substantial   quantities. 
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Second,  it  recognizes  those  products  sold  to  the 
government  and  whose  sales  to  the  general  public 
"are  a    small  portion  of  total  sales  of  that  item". 


Finally,  it  recognizes  those  items  that  "will  be 
offered  ...  to  the  general  public"  whether  or  not 
any  public  sales  actually  are  made. 


We  in  the  small  business  community  recognize 
that  it  is  important  for  the  government  to  be  able 
to  acquire  leading-edge  technology-driven 
products.  Indeed,  many  such  products  are 
developed  by  small  business  entrepreneurs. 


However,  we  find,  it  questionable  for  a  firm  to  able 
to  free  itself  from  a  broad  array  of  statutory 
requirements  merely  on  the  basis  of  a  declaration 
that  it  intends  to  offer  a  product  to  the  general 
public. 
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The  definition  of  commercial  products  offered  by 
the  Panel  does  not  even  apply  any  time  limitation 
on  a  firm's  ability  to  fulfill  its  intent  to  sell  such 
products  in  substantial  quantities  to  the  general 
public. 


How  long  can  a  product  which  is  intended  to  be 
sold  in  substantial  quantities  fail  to  meet  such  a 
test  of  commerciality? 


The  small  business  community  fears  that  a  firm 
could  use  its  purported  offer  of  a  product  to  the 
general  public,  whether  or  not  there  is  a 
commercial  market,  as  a  means  of  avoiding 
various  statutory  requirements. 


Indeed,  such  a  firm  could  say  its  trying  to  build  a 
commercial  market  for  years  without  ever 
succeeding,  while  nonetheless  doing  a  very  brisk 
and  profitable  business  with  the  government. 
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SUBCONTRACTING   PLANS 


One  of  the  most  striking  recommendations  of  the 
Advisory  Panel  affects  the  implementation  of  P.L. 
95-507.  The  Panel  recommends  a  significant 
reduction  in  the  use  of  contractual  clauses  which 
give  the  government  the  power  to  enforce  this  law. 


The  Panel  argues  that  "since  most  socioeconomic 
policy  is  in  fact  —  and  is  intended  to  be  — 
implemented  on  a  company-by-company  and  not  a 
contract-by-contract  basis,  regulation  through 
contract  clauses  is  both  burdensome  and  off  the 
mark." 


Section  211  of  P.L.  95-507  explicitly  sets  dollar 
thresholds  for  determining  when  the  law  and  its 
"flow  down"  provision  would  apply. 


Similarly,    the    enforcement    clauses   in   use   today 
are  widely  used  in  government  to  prevent  abuse 
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and    avoidance    of    policies-and    the    laws    which 
implement   them. 


What  seems  to  be  an  issue  here  is  whether  there 
should  be  an  enforcement  mechanism  which  is 
embodied  in  the  contract  document. 


In  this  regard,  the  Panel  states  "In  the  past,  many 
socioeconomic  statutes  have  been  implemented 
by  contract  clauses,  with  the  result  that  most 
violations  of  statute  are  also  breaches  of  contract. 


At  the  same  time,  many  breaches  will  also  be 
crimes  or  will  result  in  false  claims  —  all  of  which 
are  both  crimes  and  civil  wrongs  punishable  by 
stiff  statutory  penalties."  Here  the  Panel 
recognizes  the  risks  to  which  non-compliant  firms 
are  exposed  and  seeks  to  eliminate  those  risks. 


In  this  instance,  the  Panel  seems  to  agree  with  the 
argument  advanced  historically  by  firms   opposed 
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to  socioeconomic  programs  because  they  "disturb 
existing  buyer-seller  relationships". 


It  was  the  implied  intent  of  the  subcontracting  law 
to  foster  new  buyer-seller  relationships. 


One  should  be  aware  of  these  arguments  because, 
while  they  seem  sincere  at  face  value,  they  are 
often  simply  devices  used  to  obscure  the  true 
purpose  of  the  proposers. 


If  the  enforcement  clauses  are  removed  from  the 
contract  document,  noncompliance  will  be  more 
pervasive  and  rampant  than  it  is  today. 


To  increase  the  diversity  of  suppliers  and  seek  out 
the  best  quality,  and  price,  —  is  a  goal  every 
progressive  businessperson  should  embrace.  For 
reasons  unstated  by  the  Panel,  this  objective  is 
being  devalued.  * 
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To  summarize  our  recommendations: 


The  prime  contractor  community  has  long 
advocated  the  elimination  of  the  current 
requirement  for  the  application  and 
administration  of  subcontract  goaling 
requirements  with  SDBs  on  a  contract  by 
contract   basis. 


The  National  Association  of  Minority 
Business  maintains  that  we  must  have 
contract  by  contract  accountability  so  that 
a  prime  contractor's  performance  with 
respect  to  its  subcontract  goals  can  be 
scrutinized  in  the  same  way  as  any  other 
element  of  contract  performance. 


The  minority  business  community  has  long 
advocated  greater  use  of  a  prime 
contractor's  past  performance  with  respect 
to  subcontract  goals  as  an  evaluation 
factor  in  the  award  of  future  contracts. 
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Most      especially,      we      seek      tougher 
enforcement  of  the  law  as  it  now  stands. 


As  I  stated  earlier,  it  was  discouraging  to 
hear  senior  DoD  procurement  officials 
willingly  accept  the  fact  that  Liquidated 
Damages  have  never  been  used  for  failure 
to  meet  attainable  subcontracting  goals, 
rather  than  use  their  experience  to  devise 
methods  for  using  the  single  legal  means 
at  their  disposal  to  enforce  the  law. 


The  small  and  minority  business 
community  is  still  waiting  for  the  first 
contracting  officer  with  the  courage  to  do 
what  is  morally  and  legally  right,  and 
assess  liquidated  damages  for  failure  to 
pursue  and  meet  subcontracting  goals. 


Mr.  Chairman,  and  distinguished  committee 
members,  we  appreciate  the  opportunity  to 
present    the     views    of    the     minority    business 
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community  on  issues  which  wc  consider  vital  to  the 
economic  stability  of  a  large  segment  of  the  small 
and  minority  business  community. 


We  are  beginning   to   make   a   difference,  but   not 
because  of  luck  or  government  give-aways. 


In  closing,  I  wish  to  remind  you  of  one  very 
important  fact  -  while  the  major  DoD  contractors 
have  been  downsizing,  minority  business  firms 
have  been  steadily  providing  jobs,  hiring 
unemployed  workers,  paying  taxes,  producing 
quality  products,  and  pointing  the  way  for  the  next 
generation  of  minority  entrepreneurs  who  will  be 
key  players  as  we  enter  the  21st  Century. 
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TESTIMONY  OF 

NICK  REYNOLDS,  PRESIDENT 

INDEPENDENT  DEFENSE  CONTRACTORS  ASSOCIATION 

BEFORE  THE 

U.S.  HOUSE  OF  REPRESENTATIVES 

SUBCOMMITTEE  ON  PROCUREMENT,  TAXATION  AND  TOURISM 

COMMITTEE  ON  SMALL  BUSINESS 

June  22, 1993 

Mr.  Chairman,  Members  of  the  Subcommittee,  thank  you  for  inviting  me  here 
today.  I  commend  you  for  holding  hearings  on  this  complex  topic.  Ultimately,  how 
Congress  decides  these  issues  will  be  of  critical  importance  to  thousands  of  small 
business  contractors  around  the  nation  and  of  significant  benefit  to  the  coxmtry  in  terms 
of  jobs  and  money  saved. 

I  am  Nick  Reynolds,  Vice  President  of  Aeroglobal  Logistics,  Inc.  in  San  Antonio, 
Texas,  and  President  of  the  Independent  Defense  Contractors  Association  (IDCA). 
IDCA  is  a  relatively  new  organization  formed  to  represent  the  interests  of  independent 
defense  contractors.  These  firms  are  the  actual  manufacturers  of  components  used  in  U.S. 
weapon  systems.  Using  state  of  the  art  manufacturing  techniques,  these  companies, 
when  given  the  opportunity,  provide  DoD  with  the  most  sophisticated  parts  at  a  fraction 
of  the  cost  paid  prior  to  the  enactment  of  the  Competition  in  Contracting  Act. 
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I  spent  16  years  as  a  civilian  Air  Force  procurement  officer  at  Lackland  AFB,  Kelly 
AFB,  Brooks  AFB,  and  Ft.  Sam  Houston.  As  Manager  of  the  FlOO  Engine  Section  at  Kelly 
AFB,  I  negotiated  contracts  with  Pratt  and  Whitney,  General  Electric  and  Allison,  each 
exceeding  $100  million  annuaUy  for  engine  spare  parts.  As  Chairman  of  the  Contracts 
Committee  at  the  San  Antonio  Air  Logistics  Center  I  directed  policy,  procedure  and 
compliance  for  an  800  person  procurement  office. 

And,  in  addition  to  the  threats  contained  in  the  Section  800  report  that  I  am  about 
to  address,  I  am  at  this  very  moment  absent  from  a  concurrent  meeting  of  the  Section 
807  (DoD/Industry  Techiucal  Data  Advisory)  Committee.  This  prime  contractor- 
dominated  committee  was  created  to  further  limit  access  to  technical  data  by  competitors 
of  the  primes.  Changes  to  the  DoD  technical  data  rules  suggested  by  that  committee 
would  almost  totally  prevent  competition  from  alternate  suppliers  in  the  defense 
aftermarket.  If  not  halted  by  Congress,  these  recommendations  may  go  into  effect  with 
no  Congressional  action  required.  One  of  the  big  changes  that  I,  as  a  member  of  that 
committee  vehemently  oppose,  is  new  language  that  allows  a  prime  contractor  to  carve 
out  whole  parts  of  his  costs  in  a  Government  funded  development,  call  them  private 
funding,  and  restrict  data  rights  to  any  component  or  process  he  wants  to  retain. 

As  a  result  of  my  experience  as  an  Air  Force  procurement  officer  and  Section  807 
Committee  member,  I  am  in  a  unique  position  to  understand  the  very  real  threat  to 
competition  represented  by  the  Section  800  recommendations.  The  less  data  available  to 
the  government,  the  less  competition.  And  as  we  all  understand,  competition  means 
opportunity  for  small  businesses  and  savings  to  the  taxpayer. 
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While  we  share  the  other  small  business  concerns  addressed  here  today  by  the 
panel,  I  want  to  focus  on  the  Section  800  treatment  of  rights  in  technical  data,  patents 
and  the  Buy  American  Act.  The  rules  regulating  rights  in  technical  data  and  patents  are 
a  complex  and  arcane  maze  best  negotiated  by  legal  experts  and  procurement 
practitioners.  However,  I  am  here  before  you  today  to  sum  it  up  very  simply:  the 
changes  recommended  by  the  Section  800  Committee  would  deprive  potential  small 
business  competitors  of  data  needed  to  compete  and  increase  the  cost  to  the  taxpayer. 
In  clear  terms,  less  data  means  less  competition,  more  lost  jobs  and  greater  Federal  cost 
for  virtually  everything  the  government  buys. 

Before  1985,  sources  other  than  the  Original  Equipment  Manufacturers  (OEMs-or 
prime  contractors)  did  not  have  a  fair  opportunity  to  compete.  Congressional  hearings 
established  that  the  problem  was  caused  by  DoD  relying  on  OEMs  to  qualify  their 
competitors  and  the  lack  of  availability  of  data  needed  to  compete. 

I  saw  the  effects  of  sole  source  contracting  back  in  the  early  Eighties  before  CICA 
was  enacted.  At  that  time  I  served  as  a  Contracting  officer  at  Kelly  AFB.  Not  more  than 
50  feet  from  my  desk,  buyers  were  awarding  c  jntracts  for  the  $7,000  coffee  pot  and  the 
$400  toilet  pan,  both  for  the  C-5  aircraft.  In  neither  case  was  there  competition.  In  my 
own  section,  we  had  for  years  been  buying  thousands  of  an  FlOO  engine  part  called  a 
"divergent  nozzle  segment,"  at  a  uiut  price  of  over  $2,400.  When  competition  was 
introduced  the  price  dropped  to  $1,234.  Even  the  prime  contractor's  bid,  although  not 
low,  dropped  $1,000  per  urut. 

The  result  was  the  public  outrage  generated  by  these  examples,  exposed  by  a 
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small  business  coalition  led  by  the  National  Tooling  and  Machining  Association  (NTMA). 
Congress  sought  to  address  those  problems  by  enacting  the  Competition  in  Contracting 
Act  (aCA),  P.L.  98-369,  the  Defense  Authorization  Act  for  1985,  P.L.  98-525  and  the 
Small  Business  Competition  Enhancement  Act  of  1984,  P.L.  98-577. 

Unfortunately,  after  these  successes,  the  small  businesses  went  home  to  business 
as  usual,  while  tiie  prime  conti-actors  kept  their  representatives  in  Washington  to  begin 
a  gradual  assault  on  the  victories  for  competition  the  small  businesses  had  won.  We 
began  seeing  the  anti-competitive  effects  right  away.  By  1986  tiie  statutory  synopsis 
tiireshold  was  raised  from  $10,000  to  $25,000.  The  Competition  Advocacy  Offices  at 
Tinker  and  Kelly  Air  Force  Bases-two  of  the  biggest  consumers  of  DoD  spare  parts- 
went  from  over  300  people  at  each  location  to  less  than  30.  They  claimed  their  war  over 
high  priced,  sole  source  parts  was  won.  And  in  effect,  they  shut  down.  Now  who's  left 
to  "mind  the  store?" 

Data  rights  for  items  developed  with  mixed  fvmding  were  left  up  to  negotiation 
(rather  than  belonging  to  DoD  as  they  had  in  the  past).  Despite  the  fact  that  mismarked 
data  had  precluded  competition  for  some  parts  for  twenty  years,  data  rights  challenges 
were  limited  to  three  years  after  final  payment  on  delivery  of  data.  The  FY  1987  Defense 
Authorization  Act  provided  that  OEMs  may  not  be  required  to  relinquish  rights  in 
technical  data  as  a  condition  of  receiving  a  government  contract  and  raised  the 
permissible  charges  for  technical  data  requested  under  FOIA. 

Since  1985,  DoD  rulemaking  has  further  limited  access  to  technical  data.  DoD 
actions  include  repeal  of  a  rule  requiring  OEMs  to  justify  data  rights  claims  by  dear  and 
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convincing  evidence;  and  a  rule  requiring  contractors  to  list  or  lose  proprietary  data. 
DoD  also  reduced  the  extent  ot  development  needed  to  claim  rights  in  data  from 
reduction  to  practice  to  a  probability  an  item  will  work  as  intended.  Thus  an  item  no 
longer  need  actually  work  in  order  for  an  OEM  to  claim  rights  in  data. 

To  begin  to  focus  on  the  Section  800  recommendations,  I  would  first  like  to  quote 
the  report  itself  regarding  intellectual  property:  "One  of  the  most  compelling  needs  has 
been  to  ensure  reasonable  prices  for  spare  parts  through  competition.  If  data  is  needed 
to  meet  that  competition  requirement,  the  Government  must  obtain  sufficient  rights  to 
permit  the  data  to  be  disclosed  to  companies  that  have  the  capability  to  manufacture  the 
product.  There  is  a  significant  segment  of  industiy  that  is  dependent  on  obtaining  this 
technical  data  in  order  to  win  contracts  to  manufacture  parts.  These  companies  generally 
perform  little  development  work  but  have  proved  to  be  efficient  manufacturers  of  parts 
for  the  (Defense)  Department."  (Emphasis  added.) 

With  that  as  context,  I  would  like  to  point  out  that  the  Section  800  Report  fails  to 
satisfy  its  own  definition  of  "compelling  need:"  i.e.,  data  will  not  be  available  to  ensure 
reasonable  prices  for  spare  parts  through  competition.  The  companies  that  will  no  longer 
be  able  to  compete  are  for  the  most  part  small  businesses. 

The  committee  put  forth  primary  and  alternate  proposals  in  the  report;  each  raises 
the  issue  of  whether  small  businesses  can  use  technical  data,  paid  for  by  the  government 
(i.e.,  their  own  tax  dollars),  to  compete  for  DoD,  direct  foreign  and  commercial  sales. 

The  primary  recommendation  includes  a  provision  that  excuses  the  Secretary  of 
Defense  from  a  statutory  obligation  to  conduct  a  review  of  contractor  claims  to  rights 
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in  data.  Under  the  proposal  DoD  would  oi\ly  have  to  conduct  a  review  if  the  data  were 
needed.  Therefore,  DoD  would  no  doubt  pay  for  data  it  never  actually  received.  The 
result  will  be  that  prime  contractors  will  be  allowed  to  keep  "proprietary"  data  (to 
eiihance  their  ovsm  revenues)  paid  for  by  American  taxpayers.  This  data  v^rill  then  not  be 
available  for  small  businesses  to  compete  for  commercial  or  foreign  sales  contracts,  even 
though  their  tax  dollars  helped  fund  the  development. 

The  panel  also  recommends  that  the  government  be  prohibited  from  receiving 
unlimited  rights  for  contracts  for  commercial  items  or  components.  My  colleague  has 
already  detailed  some  of  the  problems  with  the  definition  of  "commercial"  which  drives 
the  supposedly  attractive  price  of  the  component.  If  a  component  might  be  considered 
commercial  (but  in  practice  is  not  sold  commercially)  and  the  contractor  retains  exclusive 
rights,  the  government  is  essentially  sole  sourdng  the  component.  Such  an  action  would 
rob  small  businesses  of  the  opportunity  to  compete  for  government  contracts  for 
components  that  are  deemed  "commercial."  This  is  unfair  to  both  small  business  and  the 
taxpayer. 

Another  cause  for  serious  concern  by  the  small  business  community  is  the 
"alternative"  approach  the  panel  encourages  the  Congress  to  adopt.  Under  this 
alternative  strategy,  the  prime  contractor  would  be  required  to  "recommend":  (1)  which 
parts  should  be  purchased  noncompetitively  from  them;  (2)  which  parts  should  be 
purchased  through  limited  competition  because  of  the  need  to  qualify  vendors;  and  (3) 
which  parts  can  be  operUy  competed.  With  regard  to  parts  and  components  in  category 
1,  the  contractor  would  not  deliver  a  detailed  technical  data  package  because  the 
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components  would  be  prociired  from  them  on  a  sole  source  basis.  With  regard  to 
components  in  category  2,  the  contractor  would  qualify  and  develop  two  sources  of  its 
choosing  to  compete  for  DoD  work  in  lieu  of  providing  techrucal  data.  No  detailed  data 
packages  would  be  delivered  to  the  government,  because  it  "would  have  the  qualified 
sources  available  for  future  procurement  using  limited  competition."  Do  you  really  thiiJc 
these  suppliers  who  have  been  anointed  by  the  primes  will  provide  meaningful 
competition  against  the  very  compaiues  that  put  them  in  this  position? 

These  assumptions,  while  perhaps  well  intentioned,  are  incredibly  naive.  Clearlv. 
the  prime  contractors  are  going  to  designate  the  most  lucrative  components  for  sole 
sourdng.  They  vdll  be  enticed  to  enter  into  joint  agreements  with  alternate  sources  who 
desire  to  become  one  of  the  limited  "qualified"  sources  for  the  secondary  parts  in  which 
they  have  an  interest.  The  economically  less  attractive  parts  will  be  "junked"  for  open 
competition.  In  every  aspect  the  small  manufacturer  and  the  American  taxpayer  loses. 
The  prime  contractor,  and  his  anointed  sources,  win. 

The  recommendation  that  OEMs  approve  their  competitors  is  nothing  new.  It  is 
a  reincarnation  of  a  past  abuse  supposedly  ended  by  the  enactment  of  10  U.S.  C.  Section 
2319,  as  part  of  1984  legislation  reforms.  As  stated  in  Senate  Report  No.  98-523,  98th 
Congress,  2d  Sess.  25  (1984),  the  provision  was  intended  to:  "...correct  the  current 
prevailing  practice  of  many  executive  agencies  when  confronted  with  a  request  for 
prequalification:  refer  the  business  seeking  prequalification  to  the  contractor  providing 
the  agency  with  the  system  or  subsystem  of  which  the  component  requiring 
prequalification  is  a  part.  All  too  frequently,  by  taking  this  action  the  procuring  agency 
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has  effectively  abdicated  to  that  system  or  subsystem  contractor,  often  the  current  sole 
source  supplier  to  the  agency,  the  entire  prequalification  function  from  the  determination 
of  the  standards  to  be  met,  through  the  establishment  of  the  required  testing  and 
evaluation  processes  and  the  costs  thereof,  to  making  a  "near-binding"  recommendation 
to  the  agency  as  to  whether  the  prospective  conti-actor  should  be  added  to  the  list  of 
prequalified  sources.  Not  surprisingly,  such  a  system  has  resulted  in  few  additional 
sources  beconung  qualified..." 

And,  if  that  weren't  enough,  the  report  recommends  that  the  prime  contractor 
serve  as  the  data  repository  for  all  items  in  category  3.  (Currentiy  the  government  serves 
as  the  data  repository.)  Placing  the  OEMs  in  charge  of  data  repositories  puts  them  in 
an  untenable  conflict  of  interest  position.  It  is  indisputable  that  OEM  pecuniary  interests 
are  best  served  by  not  providing  competitors  with  access  to  data  needed  to  compete 
against  them.  Just  last  week  SBA  Associate  Administrator  for  Procurement  Assistance 
Bob  Moffitt  testified  before  this  subcommittee.  In  a  December  29,  1992  letter  to  DoD 
Director  of  Procurement  Eleanor  Spector  concerning  the  OEMs  serving  as  repository, 
Moffitt  stated,  "it  is  doubtful  that  the  OEM  will  set  aside  it  own  self  interest  in  favor  of 
competition." 

Another  Section  800  assault  on  the  smaU  business  community  concerns  patents. 
Under  28  U.S.C.  1498,  a  patent  holder  is  entitied  to  recover  "just  compensation"  from  the 
government  if  anotiier  contractor  uses  its  patent  in  the  performance  of  a  government 
contract-the  patent  holder  carmot  sue  the  competing  contractor  directiy.  The  Section  800 
Panel  has  recommended  that  a  prime  contractor  be  permitted  to  sue  a  small  company 
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for  damages,  even  if  that  small  company  is  using  the  patent  in  performance  of  a 
government  contract. 

This  modification  is  imnecessary  because,  under  28  U.S.C.  Section  1498,  as 
presently  enacted,  a  patent  holder  is  entitled  to  recover  "just  compensation"  from  the 
government.  In  addition,  the  cost  of  patent  infringement  can  be  shifted  to  the  infringing 
contractor  by  patent  indemnification  clauses  such  as  FAR  Section  52.227-3. 

Even  the  threat  of  a  spurious  suit  would  discourage  many  small  businesses  from 
bidding  on  government  contracts  if  faced  with  the  possibility  of  having  to  defend  itself 
against  lawsuits  by  a  prime  contractor  for  patent  infringement.  The  result,  once  again, 
would  be  less  small  business  involvement  in  govermnent  contracting,  less  competition, 
and  higher  prices  for  the  government. 

And  finally,  the  Section  800  treatment  of  the  Buy  American  question  should  raise 
the  concern  of  every  small  and  medium-sized  business  interested  in  goverrtment  work. 
The  report  recommends  that  commercial  items  be  exempted  from  the  Buy  American  Act. 
It  also  recommends  that  any  purchase  under  the  simplified  acquisition  threshold  be 
exempted  from  the  Buy  American  Act.  The  report  further  recommends  that  the  Buy 
American  definition  of  a  domestic  product  be  replaced  by  the  "substantial 
transformation"  defirution.  The  latter  defines  as  domestic  "an  end  item  that  is 
manufactured  in  the  United  States  but  which  includes  components  mined,  produced  or 
manufactured  outside  the  United  States  if  such  end  product  is  substantially  transformed 
within  the  United  States  into  a  new  and  different  article  of  commerce  with  a  name, 
character  or  use  distinct  from  that  of  the  article  or  articles  from  which  it  was  so 
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transformed."  The  new  definition  could  lead  to  a  machine  tool,  or  gear  box,  for  example, 
being  considered  domestic  with  absolutely  no  domestic  component  content. 

Already,  even  without  these  changes,  much  of  the  gear  and  bearing  manufacture 
for  military  jet  engines  is  done  offshore.  With  the  proposed  changes,  we  will  likely  lose 
other  critical  domestic  capabilities.  Foreign  companies  subsidized  by  their  govermnents, 
flush  with  U.S.  aid,  are  already  beating  our  local  companies  that  make  compressor 
blades  and  turbine  blades.  Will  these  go  the  way  of  gears  and  bearings? 

These  suggestions,  coupled  with  the  recommendation  that  my  colleague  is 
addressing  to  exempt  small  business  subcontracting  from  coiiimerdal  item  purchases, 
would  result  in  significant  small  business  opportunity  going  offshore.  As  one  author  of 
the  report  admitted  recentiy  at  a  conference,  it  would  result  in  Federal  agencies  "buying 
more  and  more  items  with  substantial  foreign  contents." 

The  combined  effect  of  these  recommendations  on  small  business  suppliers  and 
the  taxpayer  would  be  nothing  less  than  devastating.  We  look  toward  the  leadership  of 
this  committee  to  ensure  that  the  voices  of  small  business  manufacturers,  U.S.  laborers 
and  the  taxpayer  do  not  go  unheard  against  that  "giant  sucking  sound"  as  our 
manufacturing  jobs  and  business  opportunities  go  offshore.  We  look  forward  to  working 
with  you  toward  this  end. 
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Statement  of  Jim  Wise 
Coalition  for  Prompt  Pay 

Ihonk  you  very  much,  Mr.  Choirman,  lor  the  opportunity  to  oppeor  before  your  Subcommittee 
today.  We  commend  you  and  the  Subcommittee  for  holding  this  heoring  and  appreciate  the  opportunity 
to  work  with  you  in  order  to  improve  the  overall  Federal  procurement  process,  including  that  at  the 
Deportment  of  Defense. 

I  om  Jim  Wise  and  I  om  the  Washington  representative  of  the  Notional  Association  of  Credit 
Monogemenl  (NACM).  Established  in  1897,  the  NACM  is  comprised  of  over  37,000  credit  managers 
from  oil  over  the  country  who  mak{-  the  doily  decisions  regording  the  extension  of  trade  credit  from 
business  to  business.  I  he  men  and  women  who  comprise  the  NACM  also  are  responsible  for  the 
collection  from  other  businesses  and  the  government  for  the  goods  they  ship  ond  the  services  they 
provide. 

Todoy,  however,  I  am  testifying  on  behalf  of  the  Coalition  for  Prompt  Pay  of  which  NACM  wos 
one  of  the  eorliest  members.  The  Coolilion  wos  organized  in  on  effort  to  ensure  thot  firms  providing 
products  and  services  to  the  Federol  government  ore  poid  in  a  timely  manner.  The  Coolition  and  the 
more  than  30  trade  ond  professional  associations  thot  comprise  its  membership  are  lorgely 
responsible  for  many  of  the  provisions  that  now  exist  in  Federal  low  to   provide  payment  protections  to 
controctors,  subcontractors  and  suppliers.  The  Coalition  remains  committed  to  making  sure  thot  these 
poymeni  protections  are  fully  implemented  in  occordonce  with  the  Prompt  Payment  Act  and  its  1988 
Amendments. 

My  comments  this  morning  will  locus  primorily  on  the  Section  800  Ponel's  recommendotions 
concerning  controct  payment.  However,  I  olso  would  like  to  take  this  opportunity  to  coll  to  your 
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ollention  a  number  of  stotutory  requirements  regarding  contractor  ond  subcontroctor  payment  thot 
have  not  been  fully  implemented  into  the  Federal  Acquisition  Regulotion  (FAR). 
Consolidotion  of  Title  10  Poyment  Provisions 

The  Section  800  Panel  recommended  the  consolidation  of  various  provisions  concerning 
contract  financing  of  DoD  contracts  that  ore  dispersed  throughout  Title  10  of  the  U.S.  Code.  The 
Prompt  Poy  Coolition  generolly  supports  this  recommendotion.  We  believe  this  codification  effort  will 
add  clarity,  benefiting  DoD  controctors,  smoll  os  well  as  large. 
Discount  Period 

The  Section  800  Panel  also  recommended  that  the  Prompt  Payment  Act  be  emended  to  allow 
the  discount  period  to  begin  ot  the  later  of  the  receipt  of  the  invoice  or  receipt  of  the  goods  and 
services. 

Currently,  the  Prompt  Poyment  Act  requires  that  the  discount  period  must  be  "determined 
from  the  date  of  invoice."  II  on  agency  is  to  avail  itself  of  the  discount  offered  by  a  contractor,  it 
must  moke  payment  before  the  expirotion  of  the  period  specified  in  the  contractor's  "fast  poy"  offer. 
The  burden  of  occomplishing  acceptance  and  other  odministrotive  motters  prior  to  making  payment 
ogoinst  the  contractor's  proper  invoice  falls  on  the  agency  seeking  to  occept  the  discount  price.  This 
practice  mirrors  thot  in  the  commerciol  sector,  which  the  Panel  otherwise  embraced  as  the  model  for 
oppropriate  acquisition  practice. 

In  explaining  its  recommendation,  the  Ponel's  report  stotes: 

".  .  .  vorious  government  representatives  noted  thot  the  odditionol  time  needed  for  mailing  ond 
routing  ot  these  invoices  made  it  very  difficult  to  pay  these  invoices  in  time  to  benefit  from 
the  discount." 
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The  Ponel  suggested: 

"This  proposol  will  give  the  Government  more  lime  to  moke  poyments  and  increase  the 
likelihood  thot  the  poyments  will  be  mode  within  the  discount  time  limit." 

The  recommendotion  by  the  Ponel  to  expond  the  discount  period  demonstrotes  its  foilure  to 
understood  the  purpose  behind  the  discount  offer  ond  the  procticol  business  reolities,  especially  those 
confronting  smoll  businesses.  Such  discounts  ore  offered  by  controctors  to  their  customers  in  on 
eKorl  lo  get  paid  more  guickly.  For  exomple,  o  contractor  moy  offer  a  2  percent  discount  from  its 
contract  price  in  exchange  for  being  poid  by  the  customer  within  15  days  instead  of  the  30  days 
specified  in  its  controct. 

Cosh  flow  is  the  life-blood  of  small  businesses.  The  offer  of  a  discount  for  quick  payment  only 
mokes  sense  if  the  payment  is  mode  in  the  period  specified.  Small  businesses  ore  willing  to  moke  the 
trade-off  of  smaller  payment  omounts  under  o  discount  offer  in  exchonge  for  the  certointy  of 
expedited  payment  by  the  customer.  Further,  a  controctor's  discount  offer  is  calculated  on  its  cost  of 
money  -  -  thol  is,  the  value  of  receiving  poyment  by  o  date  certoin.  Thus,  it  is  important  thot  a 
contractor  be  obie  to  determine  the  dote  from  which  the  Government  will  calculote  the  discount  -- 
that  is,  the  dole  on  Ihe  controctor's  invoice.  Again,  this  mirrors  commerciol  practice. 

The  Panel's  recommendation  to  alter  ond  expond  the  discount  period  otlocks  business  reality 
ot  both  ends.  It  expends  the  period  of  time  that  o  small  business  will  likely  be  paid  by  the  government 
ond  decreoses  the  amount  it  will  be  poid  for  its  goods  ond  services  by  the  government.  The  result  for 
small  businesses  is  less  money  ond  o  longer  period  of  time  to  get  poid. 

The  Panel's  lock  of  understanding  of  small  businesses'  financial  manogement  requirements 
and  the  clear  business  objectives  of  the  Prompt  Payment  Act  ore  shown  cleorly  by  the  Ponel's 
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ossertion  that  "industry  will  benefit  [from  the  discount  proposol]  by  receiving  its  poyments  promptly." 
Whot  they  octuolly  ore  osking  for  is  o  chonge  of  low  for  the  convenience  of  the  Government  payment 
centers. 

In  its  deliberations,  the  Panel  ignored  the  foct  that  the  smoll  business  community  strongly 
supported  the  inclusion  of  the  existing  statutory  provision,  as  part  of  the  1988  Amendments  to  the 
Prompt  Payment  Act.  In  testimony  before  various  Senate  and  House  committees  from  1986  through 
1988,  representatives  of  the  small  business  community  testified  that  some  ogencies  "take  the 
discount  after  the  prescribed  period  has  expired."  In  a  1986  report,  the  General  Accounting  Office 
estimated  that  in  a  four-month  period,  government  agencies  had  taken  146,000  discounts  in  the 
amount  of  approximately  $2  million  alter  the  discount  period  hod  expired.  The  GAG  report 
recommended  that  a  method  for  colculating  the  start  of  the  discount  period  be  addressed  and  that 
uniform  policy  be  estoblished. 

Despite  the  objections  o(  the  procuring  agencies.  Congress  approved  the  existing  discount 
provision  os  port  of  the  Prompt  Payment  Act  Amendments  of  1988.  This  legislotive  history  was  made 
known  to  the  Panel  during  its  deliberotions. 

The  Cooiition  for  Prompt  Pay  ocknowledges  that  the  number  of  discounts  taken  by  the 
government  dropped  to  81.1  percent  in  1992  from  82.0  percent  in  1991,  84.1  percent  in  1990,  88.3 
percent  in  1989,  and  89.6  percent  in  1988  (1990  wos  the  first  full  yeor  the  1988  Amendments  were  in 
effect.).  However,  we   believe  thot  the  solution  is  to  adjust  Government  payment  proctices  to  handle 
offers  of  discounts  in  a  timely  manner,  rother  than  merely  to  redefine  eorly  payment  as 
recommended  by  the  Section  800  Panel. 
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The  Coolition  (or  Prompt  Poy  believes  Ihol  existing  low  cleorly  spells  out  the  storting  point  for 
the  poyment  clock  it  o  discount  is  to  be  token.  The  timing  mechonism  in  the  Act  is  the  proctice  in  the 
commerciol  sector. 
Other  Payment  Provisions 

Although  the  Section  800  Ponel  seems  to  hove  mode  o  thorough  review  of  the  implementation 

of  the  Prompt  Poyment  Act,  it  elected  not  to  oddress  the  mony  statutory  provisions  Ihot  hove  yet  to 

be  implemented  through  the  Government -wide  Federol  Acquisition  Regulation  (FAR).  The  Prompt 

Poyment  Act  Amendments  ol  1988  specificolly  required; 

"The  Federol  Acquisition  Requlotion  shall  be  modified  to  provide  oppropriate  solicitotion 
provisions  ond  contract  douses  that  implement  chapter  39  of  title  31,  United  Stotes  Code,  os 
omended  by  this  Act,  ond  the  regulotions  prescribed  under  section  3903  of  such  title  (os 
amended)." 

The  1988  Amendments  also  required  the  Director  of  the  Office  of  Monogement  ond  Budget  to  issue  o 
revised  directive  to  the  various  departments  ond  ogencies. 

A  finol  rule,  incorporating  some  of  the  1988  amendments  into  the  FAR  wos  issued  on  Morch 
31,  1989.  A  revision  to  Office  of  Monogement  ond  Budget  Circular  No.  A-125,  "Prompt  Poyment," 
incorporating  the  1988  omendments  and  directing  the  agencies  to  comply,  wos  published  on  December 
21.  1989. 

Although  nearly  live  years  hove  passed  since  enactment  of  1988  Amendments  to  the  Prompt 
Payment  Act  ond  neorly  four  yeors  hove  passed  since  publication  of  the  revision  to  0MB  Circular 
A-125,  many  of  the  provisions  of  the  Act  and  the  0MB  Circular  have  not  been  incorporated  into  the 
FAR.  As  0  result,  mony  Federol  contractors  and  subcontractors  ore  being  denied  the  full  protections 


98 


offorded  by  the  Prompt  Poyment  Act  os  emended  in  1988.  And  most  businesses  serving  os 
controdors  to  the  federal  government  ore  not  fully  cognizont  of  their  rights  and  remedies  under  the 
Act. 

Provisions  of  the  Prompt  Poyment  Act  and/or  0MB  Circulor  A- 125  that  have  not  been 
implemented  in  the  FAR  include; 

Addiiionol  penalties  for  agencies  that  foil  to  poy  o  lote  poyment  interest  penolty  os  required; 

Payment  dote  for  on  electronic  fund  tronsfer; 

Information  to  be  included  in  on  ogency's  notice  of  interest  penolty; 

Adjustments  for  agency  errors  in  colculotinq  interest; 

Mailing  dote  of  checks, 

Substontiotion  of  construction  progress  payments; 

Applicability  to  foreign  vendors; 

Fost  pay  for  smoll  purchases,  ond 

Periodic  poyment  for  periodic  performonce. 

The  Coalition  urges  Congress  to  take  action  to  require  0MB  to  compel  complionce  by  the 
federal  Acguisition  Regulatory  Council  to  omend  the  FAR  to  comply  with  0MB  Circulor  A- 125,  and  the 
underlying  1988  amendments  to  the  Prompt  Poyment  Act. 
Summary 

Ihe  curreni  locus  of  the  Coalition  for  Prompt  Pay  is  full  complionce  with  the  Prompt  Payment 
Act.  OS  omended.  We  believe  thot  adoption  of  the  Section  800  Ponel's  recommendation  to  extend  the 
discount  period  to  the  loter  of  the  receipt  of  the  invoice  or  the  receipt  of  goods  or  services, 
controdicts  the  prevailing  commerciol  practice  and  seeks  to  sacrifice  the  business  needs  of  small 
businesses  for  the  administrative  convenience  of  Government  payment  centers.  The  Coalition  urges 
Congress  to  reject  the  Panel's  recommendotion. 
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Al  the  some  time,  the  Coolilion  urges  Congress  to  resume  oppropriote  oversight  to  ossure  that 
DoD  ond  other  federol  agencies  tully  comply  with  the  existing  Prompt  Payment  Act  and  force  full 
implementotion  of  the  1988  amendments  in  the  FAR. 
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MR.  CHAIRMAN  and  Members  of  the  Committee: 

I  very  much  appreciate  the  opportunity  to  testify  before  you  today  concerning  the 
Section  800  Panel  Report.   My  name  is  Jack  Rennie,  and  I'm  here  today  representing 
National  Small  Business  United  (NSBU),  a  national  65,000  company  association,  which  has 
been  part  of  the  Small  Business  Working  Group  addressing  this  Report  and  its  implications 
on  small  business  in  the  federal  government  procurement  arena. 

It  would  perhaps  lend  some  texture  to  my  remarks  if  I  briefly  summarize  my 
involvement  with  government  procurement  or  acquisition.    For  the  better  part  of  a  decade  I 
served  in  the  Navy  as  a  naval  aviator,  test  pilot  and  development  project  manager  with 
responsibilities  in  the  research,  development,  test  &  evaluation  (RDT&E)  community. 
Subsequently,  I  worked  as  a  senior  systems  engineer  and  program  manager  at  Raytheon 
Company,  and  for  the  past  twenty  five  years  I  have  started  and  grown  Pacer  Systems  which 
supplies  both  professional  technical  services  and  hard  ware/ software  products  to  the  U.S. 
government  and  other  customers  worldwide.    Since  startup.  Pacer  has  done  $400  million  of 
U.S.  government  business. 

I  have  been  deeply  involved  in  advocacy  for  small  business  in  federal  procurement 
(and  other  subjects)  for  over  15  years.    My  first  testimony  concerning  acquisition  related  to 
what  became  P.L.  95-507  in  the  late  1970's.    Subsequently,  I  was  involved  in  the  wave  of 
procurement  legislation  (and  its  attendant  regulation)  throughout  the  1980's,  including  the 


103 


2 

Small  Business  Innovation  Research  Act,  the  Regulatory  Flexibility  Act,  the  Paperwork 

Reduction  Act,  the  Competition  in  Contracting  Act  of  1984,  the  Defense  Procurement 
Reform  Act  of  1984,  the  Small  Business  and  Federal  Procurement  Competition  Enhancement 
Act  of  1984,  changes  in  Small  Business  Size  Standards,  changes  in  "rights  in  data" 
regulations,  and  many  more.    In  both  the  White  House  Conferences  on  Small  Business  in 
1980  and  1986,  I  had  responsibilities  in  the  procurement  issue  area,  and  in  fact  was  the 
Commissioner  for  Procurement  in  the  1986  conference.    I  had  similar  responsibilities, 
besides  being  co-Chair,  the  National  Small  Business  Issues  Conference  in  June,  1984. 

I  have  been  chair  of  the  Procurement  Committee  of  the  Smaller  Business  Association 
of  New  England  (SBANE),  the  equivalent  position  at  NSBU  and  in  Small  Business  United 
(one  of  NSBU's  predecessor  associations).   I  also  am  a  Director  Emeritus  and  past-Chairman 
of  the  Professional  Services  Council  (PSC),  an  organization  also  concerned  primarily  with 
federal  procurement. 

My  only  purpose  in  recounting  this  background  is  to  lay  the  groundwork  for  my 
observations  concerning  the  Panel  800  Report.    My  colleagues  here  today  have  given  you 
insights  as  to  specific  aspects  of  the  Report  recommendations  which  trouble  all  of  us  in  the 
small  business  sector.    I  can  only  underline  both  their  specific  points,  and  the  observation 
that,  once  again,  a  key  panel  of  clearly  sophisticated  and  well-meaning  individuals  has  made 
the  mistake  of  not  fully  considering  the  small  business  sector  in  formulating  its 
recommendations  for  changes  to  the  procurement  system. 
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I,         REGULATORY  REFORM 

Specifically,  I  would  like  to  expand  upon  the  need  to  develop  an  over-arching  and 
consistent  regulatory  framework  in  which  small  businesses  can  function.    Unfortunately,  the 
Section  800  Panel  made  a  policy  decision  that  the  regulatory  implementation  of  acquisition 
laws,  or  even  the  system  by  which  those  regulations  are  formulated,  were  outside  its  charter. 
In  this  sense  (as  in  others),  the  Section  800  Panel  Report  missed  an  opportunity  to  make 
fundamental  recommendations  for  change.    Rather  than  simply  making  recommendations  at 
the  margins  for  changes  in  some  rules,  we  must  rethink  the  entire  process  that  governs  the 
development  of  procurement  regulations,  with  small  businesses  in  mind. 

Unfortunately,  the  Panel's  recommendations  also  fail  to  recognize  adequately  that 
DoD  procurement  is  part  of  what  should  be  a  government-wide  procurement  process. 
Government  procurement,  including  that  by  DoD  must  be  statutorily  structured,  and  then 
faithfully  implemented  to  foster  small  business  participation.   Small  firms  have  made,  and 
can  make,  major  contributions  in  fulfilling  government  needs  for  goods  and  services. 

As  the  agencies  go  about  the  business  of  creating  procurement  regulations  and 
practices,  small  business  participation  must  be  considered  critical.   The  regulators  must  be 
made  to  recognize  the  overriding  need  for  public  participation  and  agency  accountability. 
Too  often,  federal  procurement  regulations  are  issued  in  interim-fmal  form,  leaving  no 
opportunity  for  the  public  to  comment  prior  to  complying  with  the  rule.    But  even  when  a 
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proposed  regulation  is  issued  and  public  comment  is  sought,  the  comment  period  is  routinely 

limited  to  30  days,  which  is  the  minimum  required  by  law.    These  occurrences  illustrate 
either  a  lack  of  understanding  or  a  general  disregard  for  small  business.    Generally,  small 
business  owners  do  not  read,  or  even  receive,  the  Federal  Register.    They  generally  rely 
upon  associations  such  as  NSBU  to  alert  them  to  the  presence  of  the  notice.    A  30-day  period 
for  comment  can  rapidly  dissipate  before  small  business  concerns  can  be  alerted  and  have  a 
reasonable  opportunity  to  formulate  comments. 

We  support  the  recommendation  of  the  Small  Business  Working  Group  that  60  days 
be  identified  as  the  generally  specified  comment  period.    Agencies  subject  to  the 
Administrative  Procedures  Act  (APA)  frequently  provide  60  days  or  longer  for  public 
comment.    Procurement  regulations  should  not  routinely  receive  the  minimum  comment 
period. 

Many  of  the  problems  with  procurement  regulations  that  small  businesses  confront 
could  be  solved  by  greater  agency  adherence  (again,  especially  DoD)  with  the  Regulatory 
Flexibility  Act  (RFA).   The  Act  was  designed  to  take  into  account  the  unique  needs  of  small 
businesses  in  the  regulatory  process.    Agencies  are  required  to  determine  whether  a 
regulation  could  have  a  disproportionate  and  damaging  effect  on  small  business;  if  so,  they 
must  issue  a  different  rule  for  small  businesses  where  appropriate.    Too  often,  the  agency 
will  simply  issue  a  statement  that  the  RFA  does  not  apply,  and  go  on  about  the  business  of 
ignoring  it.   To  end  this  lack  of  attention,  the  RFA  must  be  given  the  teeth  it  does  not 
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currently  have.    Such  teeth  come  in  the  form  of  judicial  review  in  H.R.  830,  offered  by  Rep. 

Tom  Ewing.   The  Regulatory  Flexibility  Act  Amendments  of  1993  has  119  bipartisan 

cosponsors  and  is  worthy  of  your  enactment.    Compliance  with  the  RFA  is  key  to 

streamlining  the  procurement  process,  and  to  make  it  more  "user  friendly"  to  the  small 

business  community. 

The  Paperwork  Reduction  Act  (PRA)  is  the  other  law  that  provides  some  fundamental 
protections  for  small  businesses  in  the  regulatory  process.   The  Congress  has  been  struggling 
to  enact  needed  amendments  to  strengthen  the  Act  and  authorize  appropriations  for  the  Office 
of  Information  and  Regulatory  Affairs.    Our  position  is  very  simple  on  this  matter:  the 
Congress  should  pass  Senator  Sam  Nunn's  S.  560,  the  Paperwork  Reduction  Act  of  1993. 
The  Nunn/Bumpers/Danforth  bill  would  provide  for  a  strong  role  for  centralized  review  of 
all  new  regulations  and  maintain  a  fair  and  open  system  for  public  participation.   With  a 
strong  PRA,  the  small  business  voice  has  a  greater  chance  of  being  heard  before  new 
regulations  and  paperwork  burdens  go  into  effect. 

While  on  the  topic  of  accountability,  I  would  also  like  to  indicate  our  strong  support 
for  the  idea  that  procurement  regulations  should  include  a  citation  as  to  their  statutory  basis. 
Such  a  requirement  would  bring  more  rigor  into  the  regulatory  development  process  at  the 
agencies  and  would,  correspondingly,  impede  regulations  with  marginal  utility.   The  rigor  of 
the  regulatory  development  process  would  be  further  heightened  if  procuring  agencies  were 
required  to  publish  a  short  synopsis  of  public  comments  received  when  issuing  final  rules. 
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The  agencies  should  also  provide  a  rationale  for  modifications  in  the  final  rule  from  the 
contents  of  the  proposed  rule.    Currently,  such  analyses  are  required  of  regulations  covered 
by  the  APA.    Procurement  regulations  deserve  similar  treatment. 

In  keeping  with  the  idea  that  a  government-wide  Federal  Acquisition  Regulation 
(FAR)  provides  a  single  focus  for  the  small  business  vendor  community,  the  Administrator  of 
the  Office  of  Federal  Procurement  Policy  (OFPP)  should  be  required  to  approve  all 
deviations  from  the  FAR.    Similarly,  agency  supplements  to  the  FAR  should  be  kept  to  an 
absolute  minimum,  and  any  deviations  from  an  agency  FAR  supplement  should  be  approved 
by  the  agency's  Senior  Procurement  Executive.    Regulators  need  to  recognize  that  businesses 
contract  with  the  expectation  that  they  are  facing  standard  procedures  and  contract  clauses. 
Deviations  add  confusion.    Certainly,  agencies  (especially  DoD)  need  to  have  deviation 
authority.    But  these  exceptions  must  be  kept  to  a  minimum,  be  needed  for  an  appropriate 
purpose,  and  be  limited  in  duration.    Moreover,  they  must  be  reviewed  on  a  periodic  basis  to 
ensure  their  continued  validity. 

n.    THE  FUNDAMENTAL  PROBLEMS  OF  THE  PANEL  REPORT 

Regrettably,  the  type  of  oversight  of  small  business  needs  that  I  have  been  describing 
is  not  new  nor  unique;  we  have  learned  to  expect  it.   So,  it  points  out  the  importance  of 
having  this  Committee  through  which  we  can  make  our  voices  heard. 
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But  my  problems  with  the  Section  800  Panel  Report  reach  far  beyond  either  a  lack  of 
any  regulatory  reform  initiatives  or  its  limited  understanding  of  small  business  needs.    My 
concerns  can  be  categorized  under  the  following  headings: 

(1)  The  Panel  was  not  fully  representative  of  the  communities  involved  with 
procurement/acquisition.    What  appeared  to  be  especially  lacking  was 
understanding  of  the  operational  end  of  the  system,  i.e.  how  the  system  really 
works,  in  practical  business  terms,  not  how  people  here  in  Washington  think  it 
works. 

(2)  The  Panel's  implementation  of  its  statutory  charter  was  far  too  narrow  and 
added  up  to  "diddling"  with  the  statutory  framework,  causing  more  of  an 
illusion  of  change,  when  in  fact  the  changes  represented  in  the  Report  are 
unlikely  to  make  the  system  operate  in  a  substantially  different  manner. 

(3)  Most  importantly,  the  notion  inferred  in  the  Panel's  Report,  and  reinforced  in 
the  press,  that  those  recommendations  (if  implemented)  will  dramatically 
improve  the  operation  of  system,  is  a  gross  overstatement  of  likely  results. 

Please  don't  misunderstand.  I  have  high  regard  for  the  individuals  on  the  Panel,  and 
applaud  their  substantial  efforts  in  attempting  to  "streamline"  the  statutory  framework.  But  I 
am  greatly  disappointed  that  all  that  effort  and  time  was  spent  to  arrive  at  an  outcome  that 
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will  do  little  or  nothing  to  improve  the  procurement  system  itself.    Basic  changes  in  attitude 
and  dramatic  systemic  reform  are  needed,  and  should  be  the  subjects  on  which  we  all  spend 
our  limited  time  and  resources.    Federal  procurement  practitioners'  mind-sets  must  be 
changed. 

Let  me  be  plain:    If  the  Report's  recommendations  were  enacted  tomorrow  (setting 
aside  the  potential  damage  to  the  small  business  community),  any  resulting  improvement  in 
the  real  operation  of  the  procurement  system  would  be  marginal.    The  fact  that  it  may  take 
years  (in  the  estimate  of  the  Panel)  to  enact  the  recommendations  convinces  me  that  this 
effort  will,  like  similar  efforts  that  have  gone  before,  result  in  no  improvement  in  the 
business  realities  vendors  face  on  a  daily  basis. 

In  short,  I  think  that  the  extensive  time  and  effort  that  will  be  needed  to  grind  these 
statutory  changes  through  the  sausage  machine  on  Capitol  Hill  may  almost  be  a  waste  of 
time.    Norm  Augustine,  now  CEO  of  Martin  Marietta  Corporation  in  his  famous  book 
"Augustine's  Laws"  laid  out  the  perspective  we  need  here.    In  his  "Law  XLII,"  he  points  out 
that  regulations  expand  in  a  pattern  that  is  very  close  to  the  growth  pattern  of  a  weed,  citing 
the  Armed  Services  Procurement  Regulations  (ASPR)  growth  from  fewer  than  a  hundred  to 
about  2700  pages  in  a  30-year  span.    At  that  point,  it  was  decided  to  write  the  Federal 
Acquisition  Regulations  (now  "augmented"  by  DFAR)  which  has  followed  a  similar  pattern 
to  this  day.    He  points  out  in  his  "Law  XLIII"  that  after  25  years  or  so,  there  usually  has 
been  a  turnover  of  virtually  all  regulations.    So  now  we're  in  one  of  those  "awaking"  periods 
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when  by  rewriting  or  codifying  the  statutes  and  regulations  we  feel  as  though  we  have 
"sharpened"  the  system  for  the  next  decades  of  challenge.    Bunk! 

Allow  me  to  revisit  my  three  basic  areas  of  concern  and  elaborate  a  little... 

Non-representative  Panel 

While  not  taking  a  single  thing  away  from  the  Panelists  as  individuals  (indeed  I  know 
at  least  two  of  them,  each  of  whom  is  outstanding),  the  combination  of  lawyers,  contracting 
specialists  and  bureaucrats,  virtually  ensured  an  effort  that  would  be  brilliant,  detailed... and 
fairly  irrelevant  to  those  from  the  business  community  who  live  day-to-day  in  this 
dysfunctional  system.    As  a  result,  the  Panel's  findings  and  recommendations  are  narrow  in 
scope  and  largely  edit  the  statutory  base  and  do  not  point  us  on  the  road  to  change.    Few  if 
any,  of  the  changes  would  improve  the  actual  acquisition  system  as  it  relates  to  results:  they 
would  likely  improve  the  procedures  some,  but  principally  for  the  convenience  of  the  buyers 
or  government  acquisition  personnel. 

Narrow  Charter 

The  most  likely  reason  the  results  were  so  narrowly  cast  is  that  the  Panel's  statutory 
charter  was  narrow.    Now,  by  itself  that  wouldn't  be  a  problem  as  long  as  the 
implementation  of  the  Report's  recommendations  is  not  represented  as  addressing  the 
fundamental  real  problems  of  the  procurement  system. 
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The  reason  the  cast  of  the  results  is  so  limited  is  because  they  unfortunately  started  at 

the  wrong  place!  Basically,  they  started  with  all  the  existing  laws  and  worked  to  refine  and 
reshuffle  them  to  eliminate  redundancies,  revise  some  wording,  and  so  on.  As  a  result,  they 
came  up  with  a  neater,  smaller  package,  but  with  largely  the  same  substantive  content... and 
of  course,  largely  the  same  operational  system! 

The  needed  start  point 

So  what  should  we  consider  if  we're  really  out  to  change  and  improve  the  system? 
We  have  observed  that  the  world  geopolitical  system  is  undergoing  mind-boggling  changes; 
similarly,  the  Defense  Department  at  the  operational  end  is  also  striving  to  make  immense 
changes  in  its  budgets,  strategies,  force  deployments  and  the  like.   The  acquisition  system 
must  undergo  a  revamping  of  a  similar  magnitude.   The  timid  reshuffling  of  the  statutory 
cards  represented  by  the  Panel's  recommendations  does  not  represent  such  a  structural 
change. 

To  really  begin  a  dramatic  revamping  of  the  operation  of  the  system,  we  have  to  step 
back  to  a  more  elemental  place  than  existing  laws  and  regulations,  and  address  very  basic 
questions  concerning  the  functioning  of  the  acquisition  system.    These  questions  should  each 
prompt  pointed  discussion  and  investigation  which  could  then  lead  to  real  change  in  the 
system. 
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To  give  you  an  idea  of  what  I'm  talking  about,  I  have  compiled  a  preliminary  list  of 
such  questions.    I'm  sure  others  could  add  to  this  list.   When  you  seek  (and  find)  answers  to 
these  types  of  questions,  you'll  really  begin  to  get  at  the  "sickness"  in  the  acquisition  system, 
not  just  the  "symptoms."    Only  then  can  really  meaningful  and  lasting  reform  be  formulated: 

(1)  How  can  we  really  expect  to  achieve  serious  melding  of  the  commercial 
marketplace  and  government  acquisition  when  the  former  is  a  classic 
capitalistic  system  and  the  latter  is  a  monopsony? 

(2)  How  do  we  solve  the  current  detachment  or  "disconnect"  between  the 
acquisition  system's  contracting  and  paperwork  time  requirements  and  the 
schedules  and  needs  of  government  personnel  with  program/technical 
responsibilities? 

(3)  Why  do  those  in  government  responsible  for  program  prosecution  have  little  or 
no  control  over  selection  of  contractors,  decisions  left  to  people  with  little 
technical  expertise  and  no  program  responsibilities? 

(4)  How  do  we  know  that  the  acquisition  system  is  fulfilling  the  real  needs  of  the 
operating  forces  or  contributing  to  their  mission  effectiveness? 
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(5)  What  should  be  the  proper  balance  in  the  role  of  the  acquisition  system 

between  supporting  agency  missions  and  achieving  socioeconomic  goals? 

(6)  What  are  the  real  benefits  and  costs  of  the  recent  criminalization  of  the 
acquisition  system? 

(7)  Why  should  industry  share  its  trade  secrets  and  proprietary  data  with  the 
government?   In  a  monopsony,  how  can  the  companies  feel  confident  that  their 
data  will  be  protected  and  that  adequate  compensation  will  be  paid? 

(8)  How  come  a  huge  gap  exists  between  the  policy-pronouncement  levels 
(especially  at  DoD)  and  the  way  the  operational  level  personnel  actually 
act/operate? 

(9)  How  can  the  government  become  a  better  customer? 

(10)  Why  don't  the  buyers  in  government  understand  what  they  are  buying  in  many 
instances? 

(11)  How  do  we  justify  the  existence  of  OFPP  in  the  face  of  today's  fragmented 
procurement  system,  and  if  we  can,  how  do  we  "encourage"  DoD  to  take 
OFPP's  government-wide  role  more  seriously? 
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(12)      How  do  we  calculate  the  "benefits"  of  competition?  To  whom  do  the 

"benefits"  inure? 


(13)  Why  don't  government  and  big  company  buyers  utilize  small  companies  more 
often? 

(14)  Why  is  it  so  difficult  for  small  and  medium-sized  companies  to  find  out 
government  requirements  in  a  timely  fashion? 

(15)  What  real  recourse  does  a  shabbily-treated  contractor  (especially  a  small  or 
medium-size  company)  have  in  the  government  marketplace?   What  penalties 
are  there  for  government  acquisition  personnel  who  unjustifiably  treat 
companies  badly  or  improperly? 

(16)  How  can  smaller  companies  have  an  equitable  chance  when  they  can  be  put 
out  of  business  simply  defending  themselves  in  a  dispute  with  the  government, 
whether  or  not  the  government's  case  has  merit? 

(17)  Why  is  costing  on  government  contracts  approached  virtually  in  the  opposite 
direction  from  costing  in  a  commercial  marketplace? 
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(18)  Why  should  the  government  have  such  provisions  as  "unallowables"  if 
acquisition  is  competitive?   Isn't  the  real  reason  for  "unallowables"  to  reduce 
profits  without  saying  so? 

(19)  Why  do  defense  contractors  incur  such  high  costs  on  routine  items  (i.e. 
incurring  more  than  $200  of  costs  on  a  hammer  that  costs  $25  at  the  local 
store)? 

(20)  Why  do  some  people  in  DoD  feel  that  services  companies  don't  need  profits? 

(21)  Why  is  contracting  to  small  businesses  (not  8A/SDB),  referred  to  under  the 
rubric  of  "socio-economic,"  when  small  business  contributes  far  more  to 
national  employment  and  GDP  than  the  Fortune  500? 

(22)  How  meaningful  is  the  Walsh-Healey  Act  in  light  of  current  ways  the 
acquisition  system  operates? 


Conclusion 

In  summary,  Mr.  Chairman,  while  respecting  the  substantial  work  and  good  motives 
of  the  Section  800  Panel,  I'm  disappointed  that  so  much  effort  went  into  what  has  to  be 
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considered  shuffling  and  editing  of  procurement  laws,  when  the  real  need  is  a  significant 
systemic  change  in  the  operation  of  the  acquisition/procurement  system  of  DoD  (and  within 
government  generally). 

Secondarily,  I'm  worried  that  the  recommendations  of  the  Section  800  Panel  (even  if 
modified  to  address  the  concerns  of  small  business)  will  be  touted  as  the  needed  systemic 
reform.    It  is  far  from  that.    In  fact,  it's  my  view  that  by  the  time  some  version  of  these 
recommendations  would  be  enacted,  it  will  have  no  appreciable  impact  on  operational  results. 

So,  while  I  support  the  specific  points  made  by  my  colleagues  here  today~and  I  have 
reinforced  some  of  them,  especially  regarding  regulatory  reform~I  would  frankly  think  that 
the  Committee's  time  would  be  better  spent  initiating  a  deeper,  more  thoughtful  reform  of 
the  acquisition  system  in  keeping  with  the  sweep  and  dimension  of  the  changes  occurring 
elsewhere  in  DoD  and  the  world. 
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